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WHAT I THOUGHT I WAS GOING TO 
TALK ABOUT

Article 25 of Directive 2014/24

Commision Guidance on the participation on third country 
bidders

IPI

FSR



CJEU KOLIN 
JUDGEMENT



THE FACTS

• Croatian utilities public procurement 
procedure

• Contracting authority selected a consortium 
after asking for (and receiving) new references

• Kolin (Turkish economic operator) 
unsuccesfully appealed to DKOM, then initiated 
an administrative dispute before the Croatian 
High Administrative Court

• Request for a preliminary ruling!

• ”Can additional references be submitted 
in utilities procurement procedures”



WHAT DID THE CJEU SAY?

Access to the EU public procurement market is an exclusive 
competence of the EU

Third country economic operators may participate, but not on an equal 
footing – they are not protected by the Directive(s)

Third country economic operators are not protected by national provisions

Wide discretion awarded to contracting authorities

Remedies parallelism?



ACCESS TO THE EU PUBL IC 
PROCUREMENT MARKET I S  

AN EXCLUSIVE 
COMP ETENCE OF  THE EU

• Only the EU has competence to adopt 

general acts concerning access to EU public 

procurement procedures for economic 

operators of a third country which  has not 

concluded an FTA with the EU guaranteeing 

equal and  reciprocal access to public 

procurement

• What about Stabilization and Association 

Agreements?

• Are the WTO GPA countries safe?

• EU has incorporated some reciprocal 

conditions in its GPA commitments, which 

means access to certain public procurement 

procedures is denied if there is no reciprocity 



WIDE DISCRETION AWARDED TO 
CONTRACTING AUTHORITIES

• It is for the contracting authority to decide should third country 

economic operators be admitted to a public procurement 

procedure and, if it decides to admit them, whether there 

should be an adjustment of the result arising from a 

comparison between the tenders submitted by those  operators 

and those submitted by other operators

• Separation of the state and contracting authorities?

• Can Member States establish general rules?



WHAT DIDN’T THE CJEU SAY?

Are new documents allowed in public procurement procedures?

Below threshold procurement?

Origin of economic operators and consortiums?

What should the remedies for third country economic operators look like?

What about existing national provisions excluding third country economic operators?

What about EU membership candidate countries and EIB funded projects?



BELOW THRESHOLD PROCUREMENT?

• Can third country economic operators participate on equal footing?

• No – EU exclusive competence

• Many Member States decided to expand the application of the same 

rules to above and below threshold public procurement procedures

(Croatia included)

• Leur-Bloem (C-28/95) - when Member States adopt the same solutions 

as those adopted in Community law (…) provisions or concepts taken 

from Community law should be interpreted uniformly, irrespective of 

the circumstances in which they are to apply



ORIGIN OF ECONOMIC 
OPERATORS AND 
CONSORTIUMS?

• Enormous burden on contracting 
authorities!

• EU membership candidate countries, WTO 
GPA reciprocity?

• IPI helps with consortiums, but not with 
subsidiaries!

• If the problem with subsidiaries is not 
solved – easy circumvention of the 
exclusion

• Romanian example!



W HAT SH OU LD  T HE  R EM ED I ES  FO R T HIR D  
C OU NT RY E C ONO MI C OPER ATOR S  L OOK  

L IK E ?

• If allowed to participate – no protection of EU law and 
national law transposing EU law

• But - should be treated in accordance with requirements 
”like transparency and proportionality”

• The majority of Articles of the Croatian PPA - direct 
transposition of EU Directives 

• But some are not, for example – the Articles establishing 
the appeal procedure as an administrative procedure (but 
it can be argued that they are also transposing 
Directive 2006/77)

• Are the contracting authorities now expected to know the 
origin of each Article of the PPA? 

• What about BITs?



WHAT ABOUT EU MEMBERSH IP  
CANDIDATE COUNTRIES AND 

E IB  FUNDED PROJECTS?

• Kolin does not apply

• EU funds public procurement 

procedures in candidate countries via 

the Pre-Accession Assistance 

Programme, which has a budget of € 

14.16 billion (2021-2027)

• Third country economic operators 

will benefit



THE FUTURE?

• Contracting authorities as international 

trade law experts!

• Third country economic operators can 

circumvent exclusions through 

subsidiaries

• System established by the IPI and FSR 

clearer, easily understandable – and now 

in danger

• Kolin brings legal uncertainty, even if it 

encourages more FTAs
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