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INTRODUCTION

This American Bar Association Modgl Procurement Code for State and Local
Governments provides (1) the statutory principles and policy guidance for managing and
controlling the procurement of supplies, services, and construction for public purposes; (2)
administrative and judicial remedies for the resolution of controversies relating to public
contracts; and (3) a set of ethical standards governing public and private participants in the
procurement process. The Code has been approved by the policymaking body of the
American Bar Association, its House of Delegates. It represents over five years of intensive
effort directed by a Coordinating Committee on a Model Procurement Code. The Coor-
dinating Committee is a joint committee of the Code’s cosponsoring Sections, the Section of
Public Contract Law and the Section of Urban, State and Local Government Law,

Public Participation

Throughout the process of preparation of the Code, the Coordinating Committee has
continually sought broad public participation in the Project. Following a year of intensive
initial drafting and internal review by the National Substantive Committees created by the
Coordinating Committee, Preliminary Working Paper No. 1 was released in June 1976 for
public review and comment. More than 3,000 copies were distributed nationally. After a
year of review and redrafting in response to the comments received, Preliminary Working
Paper No. 2 was released in June 1977. Approximately 8,000 copies of that draft were dis-
tributed to the public. Both public review periods included open meetings in such
geographically diverse locations as Philadelphia, Atlanta, Chicago, and San Francisco.
Then, beginning in September 1977, the Coordinating Committee initiated a detaiied
review of Prefiminary Working Paper No. 2 and the public comments it had generated. In
July 1978, the Coordinating Committee issued its Tentative Draft of the proposed Code.
After a brief public review period, which included an open meeting on August 5th in New
York City and meetings with, representatives of interested groups, the Coordinating Com-
mittee prepared a Council Draft in October 1978 which was approved by the Councils of
the cosponsoring Sections. In December, a Final Draft of the Code was prepared. It was
considered and approved by the House of Delegates in February, during the 1979 Mid-
Year Meeting,

From the beginning, the Coordinating Committee sought to ensure active participa-
tion by interested organizations outside of the Association. At the very outset, it established
an active Liaison Committee with State and Local Purchasing Officials. Participation by
representatives of the National Association of State Purchasing Officials and the National
Institute of Governmental Purchasing was especially helpful. The Coordinating Committee
also established an Advisory Board, comprised of nineteen organizations interested in im-
proving state and local purchasing, including associations of state and local officials and
associations. representing various vendors. The organizations comprising the Advisory
Board, and the membership of the other parts of the Coordinating Committee’s organiza-
tional structure, are listed in the Appendix to the Code, '

The Coordinating Committee also entered upon joint ventures with a number of state
and local governments during the process of drafting the Code. Under this Pilot Jurisdic-
tion Program selected States and cities entered into a close working relationship with the
Coordinating Committee. The Pilot Jurisdictions have included:

Commonwealth of Kentucky Louisville, Kentucky
State of Tennessee Knoxville, Tennessee
State of New Mexico Baltimore, Maryland
State of Louisiana San Diego, California
State of Utah



In addition, the Committee worked cooperatively with a number of other jurisdic-
tions, including California, Delaware, the District of Cojumbia, Maryland, Massachusetts,
Pennsyivania, South Carolina, and Virginia. In California, the Committee participated in a
comprehensive study of the State’s public contract system which was made by the California
Department of General Services. In Massachusetts and Pennsylvania, the Project con-
ducted several colloquia sessions to provide a broad orientation on the Code’s proposals to
interested persons and organizations.

Drafting Concepts

At an early stage a decision was made to develop a “model” rather than a “uniform”
procurement code because of the diverse organizational structures used by the States and
the multitude of local government bodies and the differences in their procurement needs.
The Coordinating Committee recognized that varying organizational and political con-
straints in enacting jurisdictions might require the adaptation of any proposed code to par-
ticular state and local situations, In substantive matters, however, it was concluded that the
Model Procurement Code should reflect certain basic policies equally applicable to the
conduct of procurement by all public bodies.

In addition, the Model Procurement Code was drafted on the concept that it should
be a short statute providing the fundamentals of sound procurement which should be imple-
mented by regulations consistent with the statutory framework. Procurement is a dynamic
process which is continually evolving and which requires revision of procurement methods
as experience and requirements change. Moreover, experience has shown that incorporat-
ing a large number of details in a statute tends to establish an overly rigid structure which
constricts good procurement practices, hinders improvement and reform, and may lead to
strained judicial interpretations.

The use of regulations to implement statutory policies, however, permits change and
modification and provides a means for expeditious improvement and innovation in pro-
curement techniques. When coupled with requirements for public participation in the is-
suance and revision of procurement regulations and appropriate legislative oversight, a
comprehensive statute implemented by more specific regulations will provide a flexible
system capable of promoting efficiency in procurement and conserving the taxpayers’
money.

Mechanics of Drafting

In some Artticles of the Code, alternative provisions articulating more than one ap-
proach to a given procurement policy are included. However, except as specifically indi-
cated, the order in which alternatives are presented does not signify a preference for any
particular alternative.

Code Commentary is used, where appropriate, to explain the rationale underlying
various Sections, to aid in the interpretation of the statutory language, and to provide guid-
ance in the development of regulations.

Bracketed material [ ] indicates areas needing the particular attention of enacting
jurisdictions. Brackets enclosing a blank require insertion of language appropriate to that
jurisdiction for such things as dollar and time limitations, position descriptions, or
references to specific state laws. Suggested language in brackets indicates that the enacting
jurisdiction may want to make changes in light of its own experience and circumstances, or
oiher legislative requirements that may be applicable. Two bracketed phrases appearing
side-by-side usually indicate that one should be inserted and the other deleted.
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One bracketed item which appears consistently throughout the Code is the word
“State”. This means, of course, that an enacting city, county, or other local unit should ap-
propriately change that word. In addition, since the Code is primarily oriented to state-
level procurenient, enactment by local governments will necessitate a close scrutiny of all
of the Code’s provisions so that they may be adapted to their administrative needs.

AN OVERVIEW OF YTHE CODE ARTICLES

Articles T through 10 cover basic policies for the procurement of supplies, services,
and construction; management and disposal of supplies; and legal remedies. Article 11 pro-
vides socioeconomic policies which a State may wish to amplify. Article 12 establishes ethi-
cal standards for public officials and contractors in connection with procurement. The
following is a synopsis of the scope of each Article,

General Provisions

Article I describes the general purposes of the Code, specifies its applicability, pro-
vides guidance for interpretations, and contains definitions of terms used in more than one
Article,

Procurement Organization

. Article 2 seis forth the basic organizational concepts for establishing procurement
policy and conducting procurement operations. It also contains several alternative pro-
posals for establishing the policymaking office. In addition, Article 2 provides for certain
exemptions from central procurement and authorizes the creation of a Procurement Ad-
visory Council to suggest reforms and improvements and a Procurement Institute to train
procurement personnel.

Source Selection and Contract Formmation

Article 3 establishes competitive sealed bidding as the preferred method for contract-
ing but also authorizes the use of other source selection methods in appropriate, specified
situations, The other source selection methods are competitive sealed proposals, smali
purchase procedures, sole source procurement, emergency procurements, and a competi-
tive selection procedure for designated types of services. The Article contains requirements
for contracting by each method, and contracts not awarded by competitive sealed bidding
generally require a written justification which will be a matter of public record. The Article
permits the use of any type of contract although it prohibits cost-plus-a-percentage-of-cost
contracts. It also requires the submission of cost or pricing data for contracts awarded with-
out adequate price competition and for contract price adjustments.

Specifications
Article 4 contains requirements for developing, monitoring, and using specifications.

[t requires that specifications be written in a manner to maximize competition to the extent
possible.
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Procurement of Construction, Architect-Engineer and Land Surveying Services

Article 5 covers special aspects of construction procurement, including the promulga-
tion of regulations to facilitate the use of various construction contracting and management
methods; use of bid, performance, and payment bonds; and contract clauses for change or-
ders, variations in estimated quantities, suspension of work, and termination. It also
establishes criteria for making price adjustments due to changes and variations in estimated
quantities.

The Article also includes provisions governing the competitive award of contracts for
architect-engineer and land surveying services in lieu of competitive sealed bidding or com-
petitive sealed proposals as provided in Article 3.

Modification and Termination of Contracts for Supplies and Services

Article 6 authorizes the use of clauses in contracts for supplies and services covering
changes and variations in estimated quantities and sets forth the criteria for making price
adjustments pursuant to such clauses. It also authorizes the inclusion of other clauses, in-
cluding liquidated damages, excusable delay, and termination.

Cost Principles

JArticle 7 provides for the promulgation of regulations establishing cost principles to
be used to determine types of costs reimbursabie under cost-type contracts.

Supply Management

Article 8 establishes requirements for control over the life cycle of supplies procured
and establishes criteria for management, transfer, and disposal of surplus property.

Legal and Contractual Remedies

Article 9 provides mechanisms for the resolution of disputes relating to solicitations
and awards, contract performance, and debarment or suspension determinations. In addi-
tion, this Article provides procedures for handling contracts awarded in violation of law.

Intergovernmental Relations

Article 10 contains provisions designed to facilitate cooperative procurement among
the various units of government. It permits standardization of specifications for use by
several jurisdictions, joint use of real and personal property, and sharing of personnei
among local governments and between a State and its political subdivisions. The Article
also provides that a State, at the request of other jurisdictions, may provide procurement in-
formation and technical services to those jurisdictions.

Assistance to Small and Disadvantaged Businesses; Federal Assistance or Contract Procurement
Requirements

Article 11 provides administrative procedures for assisting small and disadvantaged
businesses in learning how to do business with the enacting jurisdiction. This Article also
can be used to incorporate additional state socipeconomic policies that are to be imple-
mented through the procurement process. Article 11 requires compliance with federal law



and regulations not presently reflected in the Code when a procurement involves the expen-
diture of federal assistance or contract funds.

Ethics in Public Contructing

Article 12 contains ethical standards with accompanying sanctions that are applicable
to all participants in the public procurement process. The proposed ethical standards cover
conflicts of interest, gratuities and kickbacks, contingent fees, and misuse of confidential in-
formation. Additionally, this Article authorizes establishment of an Ethics Commission
with authority to render advisory opinions to participants in the procurement process.

IMPLEMENTING REGULATIONS

The proposed Model Procurement Code contemplates the issuance of implementing
regulations by the State Procurement Policy Office established under Article 2. Time and
resource limitations did not permit the stmultaneous drafting of the Code and regulations.
However, the Coordinating Committee is now preparing suggested regulations so that
regulatory materials may be available to state and local governments considering the
Model Procurement Code.
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ARTICLE 1—GENERAL PROVISIONS

Part A—Purposes, Construction, and Application

§1-101 Purposes, Rules of Construction.

(1) Interpretation. This Code shall be construed and applied to promote its underlying
purposes and policies.
(2) Purposes and Policies. The underlying purposes and policies of this Code are:

(2)
(b
(¢}

to simplify, clarify, and modernize the law governing procurement by this
[State];

to permit the continued development of procurement policies and prac-
tices;

to make as consistent as possible the procurement laws among the various
jurisdictions;

(d) to provide for increased public confidence in the procedures followed in
public procurement;

{e) to ensure the fair and equitable treatment of all persons who deal with the
procurement system of this [State];

(f) to provide increased economy in {State] procurement activities and to

 maximize to the fullest extent practicable the purchasing value of public

funds of the [State];

(g) to foster effective broad-based competition within the free enterprise
system; and

(h) to provide safeguards for the maintenance of a procurement system of
quality and integrity.

COMMENTARY:

These broad policies outline the general rationale for the promulgation of this Code but are in
no way to be interpreted as limiting either its provisions or application. This Code is intended to
simplify, clarify, and modernize [State] procurement, as well as to increase the confidence of both
the persons who deal with the procurement system and the general public in the procurement ac-
tivities of the [State].

wise:

(2)
(b)

(3) Singular-Plural and Gender Rules. In this Code, unless the context requires other-

words in the singular number include the plural, and those in the plural in-
clude the singular; and

words of a particular gender include any gender and the neuter, and when
the sense so indicates, words of the neuter gender may refer to any gender.

§1-102 Supplementary General Principles of Law Applicable.

Unless displaced by the particular provisions of this Code, the principies of law and
equity, including the Uniform Commercial Code of this State, the law merchant, and law
relative to capacity to contract, agency, fraud, misrepresentation, duress, coercion, mistake,
or bankruptcy shall supplement the provisions of this Code.
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§1-103 Requirement of Good Faith.

This Code requires all parties involved in the negotiation, performance, or ad-
ministration of [State] contracts to act in good faith.

§1-104 Application of this Code.

(1) General Application. This Code applies only to contracts solicited or entered into
after the effective date of this Code uniess the parties agree to its application to a contract
solicited or entered into prior to the effective date.

COMMENTARY:

This Code would not retroactively affect rights and remedies under existing contracts.

(2) Application to [State] Procurement. This Code shall apply to every expenditure of
public funds irrespective of their source, including federal assistance monies except as
otherwise specified in Section 11-301 (Compliance with Federal Requirements), by this
[State], acting through a governmental body as defined herein, under any contract, except
that this Code shail not apply to either grants, or contracts between the [State and its politi-
cal subdivisions] or other governments, except as provided in Article 10 {Intergovernmen-
tal Relations). It shall also apply to the disposal of [State] supplies. Nothing in this Code or
in regulations promulgated hereunder shall prevent any governmental body or political
subdivision from complying with the terms and conditions of any grant, gift, bequest, or
cooperative agreement. '

COMMENTARY:

The last sentence of this Section enables the [State] to comply with conditions contained in gifts,
bequests, or agreemenis between the [State] and a private party (for example, a lessee) specifying
requirements for the design, location, construction, or utilization of facilities, including industrial
development facilities.

[ALTERNATIVE A]
(3} Application to Political Subdivisions and Other Local Public Agencies.

[OPTION 1]

This Code and the State Procurement Regulations shall apply to all political subdivisions
and other locai public agencies of this State except that the Policy Office may permit op-
tional use of selected portions of the regulations.

[OPTION 2]

The following Sections of this Code and regulations pertaining thereto, as indicated below,
shall apply to all political subdivisions and other local public agencies of this State:

[The enacting jurisdiction shouid list here those Sections of this Code to be applicable at the local
government level.)

Any other Section of this Code or its regulations may be adopted by any political subdivi-
sion or other local public agency at its discretion.
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COMMENTARY:

It is recognized that compliance with some provisions of this Code may be beyond the capacity
of many local governments. Thus, Option 2 would allow the State to selectively apply those Sec-
tions which are basic to the procurement function rather than organizational in nature,
Specifically, it is recommended that should Option 2 be adopted, the basic provisions of Article 3
(Source Selection and Contract Formation), Article 4 (Specifications), Article 5 (Procurement of
Construction, Architect-Engineer and Land Surveying Services), Article 6 (Modification and Ter-
mination of Contracts for Supplies and Services), Article 7 (Cost Principles), Article 9 (Legal and
Contractual Remedies), and Article 12 (Ethics in Public Contracting) be considered for possible
application to political subdivisions.and other local public agencies.

[END OF ALTERNATIVE A]

[ALTERNATIVE B]

(3) Political Subdivisions and Other Local Public Agencies Authorized to Adopt this Code.
All political subdivisions and other local public agencies of this State are authorized to
adopt all or any part of this Code and its accompanying regulations.

COMMENTARY:

(1) Alternatives A and B should be considered in the context of the State’s constitutional and
statutory provisions with respect to home rule. Alternative A's imposition of Code provisions on
local governments may be inconsistent with broad grants of home rule powers.

(2) Itis intended that the terms “political subdivisions” and “other local public agencies™ cover
all types of units or organizations created by State and local governments,

(3) It should also be noted that if either Qption 1 or Option 2 under Alternative A is enacted,
various sections of this Code will have to be adjusted to name apptopriate local officials to enter
contracts, give approvals, raise objections, and the like.

[END OF ALTERNATIVE B}
$ 1-105 Severability.

If any provision of this Code or any application thereof to any person or circum-
stances is held invalid, such invalidity shall not affect other provisions or application of this
Code which can be given effect without the invalid provision or application, and to this end
the provisions of this Code are declared to be severable.

§1-106 Specific Repealer.

The following acts and all other acts and parts of acts inconsistent herewith are hereby
repealed:

[The enacting jurisdiction must list each act or section of any act that is specifically repealed,]
§1-107 Specific Amender.

The following acts and all other acts and parts of acts inconsistent herewith are hereby
amended:

[The enacting jurisdiction must list each act or part of an act that is specifically amended.]
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§1-108 Construclion Against impiicit Repealer.

‘Since this Code is a general act, no part of it shali be deemed to be impliedly repealed
by subsequent legislation if such construction of the subsequent legislation can be reasona-
bly avoided.

§1-109 Effective Date.

This Code shall become effective at 12:01 A.M. on | —1, 19]. ].

COMMENTARY:

The effective date of this Code should be set at least six months after enactment to allow ade-
quate time for development of regulations and the other administrative matters necessitated by its
enactment.

Part B—Determinations

§1-201 Determinations.

Writien determinations required by this Code shall be retained in the appropriate
official contract file of the Chief Procurement Officer or the Purchasing Agency.

Pan_‘ C—Definitions of Terms Used in this Code
§1-301 Definitions.

The words defined in this Section shall have the meanings set fortl below whenever
they appear in this Code, unless: :
(a) the context in which they are used clearly requires a different meaning; or
{(b) a different definition is prescribed for a particular Article or provision.
(1) Business means any corporation, partnership, individual, sole proprietorship, joint
stock company, joint venture, or any other private legal entity.
(2) Change Order means a written order signed by the Procurement Officer, directing
the contractor to make changes which the Changes clause of the contract authorizes the Pro-
curement Officer to order without the consent of the contractor,

COMMENTARY:

This definition does not preclude the Procurement Officer from seeking the consent of a con-
tractor to a change order,

(3) Chief Procurement Officer means the person holding the position created in Section
2-201 (Creation of the Office of the Chief Procurement Officer), as the head of the central
procurement office of the [State].

COMMENTARY:

Should the enacting jurisdiction desire to call this official by some other title, it should
substitute that title for “Chief Procurement Officer” wherever such term appears in this Code and
its implementing regulations.
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(4) Construction means the process of building, altering, repairing, improving, or
demolishing any public structure or building, or other public improvements of any kind to
any public real property. It does not include the routine operation, routine repair, or
routine maintenance of existing structures, buildings, or real property.

(5) Contract means all types of [State] agreements, regardless of what they may be
called, for the procurement or disposal of supplies, services, or construction.

COMMENTARY:

Collective bargaining agreements between the enacting jurisdiction and its employees are ex-
cluded from coverage under this Code by the definition of “'services”, Subsection (19) of this Sec-
tion. :

(6) Contract Modification means any written alteration in specifications, delivery
point, rate of delivery, period of performance, price, quantity, or other provisions of any
contract accomplished by mutual action of the parties to the contract.

(7) Contractor means any person having a contract with a governmental body.

(8} Data means recorded information, regardless of form or characteristic.

(9) Designee means a duly authorized representative of a person holding a superior
position.

(10) Employee means an individual drawing a salary from a governmental body,
whether elected or not, and any noncompensated individual performing personal services
for any governmental body.

(11) Governmental Body means any department, commission, council, board, bureau,
committee, institution, legislative body, agency, government corporation, or other
establishment or official of the executive, legislative, or judicial branch of this [State].

(12} Grant means the furnishing by the [State] of assistance, whether financial or other-
wise, to any person to support a program authorized by law. It does not include an award
whose primary purpose is to procure an end product, whether in the form of supplies, serv-
ices, or construction; a contract resulting from such an award is not a grant but a procure-
ment contract.

(13) May denotes the permissive.

(14) Person means any business, individual, union, committee, club, other organiza-

tion, or group of individuals.
(15} Procurement means buying, purchasing, renting, leasing, or otherwise acquiring
any supplies, services, or construction. It also includes all functions that pertain to the ob-
taining of any supply, service, or construction, including description of requirements, selec-
tion and solicitation of sources, preparation and award of contract, and all phases of con-
tract administration.

(16) Procurement Officer means any person duly authorized to enter into and ad-
minister contracts and make written determinations with respect thereto. The term also in-
cludes an authorized representative acting within the limits of authority.

(17) Purchasing Agency means any governmental body other than the Chief Procure-
ment Officer which is authorized by this Code or its implementing regulations, or by way of
délegation from the Chief Procurement Officer, to enter into contracts.

(18) Regulation means a governmental body’s statement, having general or particular
applicability and future effect, designed to implement, interpret, or prescribe law or policy,
or describing organization, procedure, or practice requirements, which has been promul-
gated in accordance with the [Administrative Procedure Act].
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(19) Services means the furnishing of labor, time, or effort by a contractor, not involv-
ing the delivery of a specific end product other than reports which are merely incidental to
the required performance. This term shall not include employment agreements or collec-
tive bargaining agreements.

COMMENTARY:

This definition of services includes, but is not limited to: consultmg, personal, professional,
technical, and purchase-of-client services.

(20) Shall denotes the imperative.

(21) Supplies means all property, including but not limited to equipment, materials,
printing, insurance, and leases of real property, excluding land or a permanent interest in
land.

(22) Using Agency means any governmental body of the [State] which utilizes any sup-
plies, services, or construction procured under this Code.

SUMMARY DEFINITIONAL CROSS-REFERENCES:

“Architeci-Engineer and Land Surveying Services” Section 5-101{1)

‘“Blind Trust” Section 12-101(1)
“Confidential Information™ Section 12-101(2)
“Conspicuously” Section 12-101(3)
“Cooperative Purchasing” Section 10-101(1)
“Cost-Reimbursement Contract” Section 3-101(1)
“Direct or Indirect Participation” Section 12-101(4)
“Disadvantaged Business” Section [1-101(1)
“Established Catalogue Price” Section 3-101(2)
“Excess Supplies” Section 8-101(1)
“Expendable Supplies” Section 8-101(2)
“External Procurement Activity” Section 10-101(2),,
“Financial I'nterest” Section 12-101(5)
“Gratuity” ' Section 12-101(6)
“Immediate Family” Section 12-10i(7)
“Invitation for Bids” Section 3-101(3)
“Local Public Procurement Unit” Section 10-101(3)
“Nonexpendable Supplies” Section B-101(3)
“Official Responsibility” Section 12-101(8)
“Public Procurement Unit” Section 10-101(4}
“Purchase Description” Section 3-101(4)
“Purchase Request” Section 12-101(9)
“Request for Proposals” Section 3-101(5}
“Respensible Bidder or Offeror” Section 3-101(6)
“Responsive Bidder” Section 3-t01(7)
' “Small Business®” Section 11-101(2)
“Specification” Section 4-101{})
“State Public Procurement Unit” Section 10-101(5)
“Surplus Supplies” ' Section 8-101{5)

Part D—Public Access
§ 1-401 Public Access to Procurement Information.

Procurement information shall be a {public record] to the extent provided in [cite ap-
propriate statute] and shail be available to the public as provided in such statute.
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COMMENTARY:

(1) The purpose of this provision is to achieve maximum public access to procurement informa-
tion consistent with appropriate consideration of safeguards for contractors and employees,

(2) The appropriate statute to cite in this Section is the State Freedom of Information Act or
similar law. The words “public record” have been bracketed to connote that, where the cited
public access statute uses a term other than “public record”, that term should be substituted.

(3) This provision does not itself define “public record™ or “public access” but rather incorpor-
ates the standards set forth in the State’s public access statute. Therefore, this Section is not ap-
propriate for States without such statutes.
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ARTICLE 2—PROCUREMENT ORGANIZATION

Part A—[State] Procurement Policy Office
§2-10% Creation and Membership of the [State] Procurement Policy Office.

(1) Creation of the [State] Procurement Policy Office. There is hereby created in the
[executive branch of this State] [Department of ] the [State]-Procurement
Policy Office which is referred to hereinafter as the Policy Office.

COMMENTARY:

A major conceptual basis of the Code, the separation of policymaking and operational func-
tions, is best achigved through the establishment of an independent policy body such as the [State]
Procurement Policy Office suggested above. This Section provides for placement of the Policy
Office either as an independent entity within the executive branch of the government or within an
existing department of government such as General Services, Finance, or Administration. Place-
ment in the executive branch as a separate entity is the preferred arrangement as it would further
ensure the professional integrity of this important policymaking body, and appropriately elevate
the entire procurement process in the public sector.

[ALTERNATIVE A]

(2) Membership of the Policy Office. The Policy Office shall consist of a board of
[three] members who shall not otherwise be full-time employees of the [State}, and who
shall be appointed by the [Governor] [and confirmed by the Senate]. Each appointed mem-
ber shall have demonstrated sufficient business or professional experience to discharge the
functions of the Policy Office. The term of office of each member shall be [six] years, except
that in making the initial appointments the [Governor] shall appoint one member for a term
of [two] years, one member for a term of [four] years, and one member for a term of [six]
years, so that the term of one member shall expire every [two] years. Members may be reap-
pointed for succeeding terms. The chairperson shall be appointed by the [Governor] [and
confirmed by the Senate]. No member of the Policy Office shall be eligible for appointment
as the Chief Procurement Officer. Members of the Policy Office may receive compensation
for services as provided by law and shall be reimbursed for any expenses reasonably in-
curred in the performance of their duties. The members of the Policy Office shall devote
such time to their duties as may be necessary for the proper discharge thereof.

[END OF ALTERNATIVE A]

[ALTERNATIVE BJ

(2) Membership of the Policy Office. The Policy Office shall consist of two cabinet or
elected [State] officials, appointed by the [Governor], in addition to the [Director of
General Services, or Commissioner of the Department of Finance or the Department of Ad-
ministration], who shall serve as chairperson. No member of the Policy Office shall act con-
currently as the Chief Procurement Officer.

[END OF ALTERNATIVE Bj



§2-101

COMMENTARY:

(1) These Alternatives centralize procurement policymaking while retaining the independence
of the Chief Procurement Officer, thus providing professional integrity in the system. Repardless of
the organizational structure chosen, it should have the effect of separating policymaking from the
day-to-day operation of the procurement process. Each of the organizational structures referred to
beiow is designed to meet this major objective of the Code.

(2} Alternative A provides for the establishment of a procurement board which is to be com-
posed of private citizens.

(3) Alternative B provides for an “inside” board, centralizing procurement policymaking in a
group of high-level officials. In some jurisdictions, experience has indicated that a high-level
official such as the Commissioner of Administration or Finance, or Director of General Services is
able to provide assistance to the Chief Procurement Officer in terms of communicating with politi-
cal policymakers and other high-level administrative officials on such matters as budget, perscn-
nel, and staffing. The requirements provided in Section 2-201 (Creation of the Office of the Chief
Procurement Officer) that the Chief Procurement Officer be a highly qualified, career official, with
a relatively long term and otherwise removable only for cause, further assures the independence
and integrity of procurement operations.

(4) The two structures set out above can be combined to form a “mixed” board, whereby a
citizen board, such as provided in Alternative A, could be chaired by a high-level official and ad-
ministratively housed in that official’s department.

(5) A fourth organizational structure is to provide that a single public official, such as the
Director of General Services, or the Commissioner of Finance or Administration, shall assume the
duties of the Policy Office.

(6} In deciding among the various forms of organization, the following considerations are rele-
vant:

(a) the need for continuity of membership;

(b)  the capacity for carrying out the responsibilities of the Policy Office;
(c)  the need for prompt and efficient action;

(d)  the independence and accountability of the Policy Office; and -
(e}  the comparative administrative expenses involved.

(7) Where the organizational structure requires appointment of persons to the Policy Office,
such appointments should be made in accordance with existing law and such persons may be com-
pensated in accordance with law.

(3) Administrative Support. The [insert appropriate executive agency] is authorized to
provide such services as the Policy Office may request, on such basis, reimbursable or
otherwise, as may be agreed upon between the [insert appropriate executive agency] and the
Policy Office.

§2-102 Authorily and Duties of the Policy Gffice.

Except as otherwise provided in this Code, the Policy Office shall have the authority
and responsibility to promulgate regulations, consistent with this Code, governing the pro-
curement, management, control, and disposal of any and all supplies, services, and con-
struction to be procured by the [State]. The Policy Office shall consider and decide matters
of policy within the provisions of this Code including those referred to it by the Chief Pro-
curement Officer. The Policy Office shall have the power to audit and monitor the imple-
mentation of its regulations and the requirements of this Code, but shall not exercise
authority over the award or administration of any particular contract, or over any dispute,
claim, or litigation pertaining thereto.

10



§2-202

COMMENTARY:

(1) This Section is designed to give the Policy Office broad authority to promulgate regulations,
except as otherwise expressly provided in this Code. There are two such exceptions. Article ¢
(Legal and Contractual Remedies) provides an option for the establishment of a Procurement Ap-
peals Board, which would have the power to adopt its own rules of procedure under Section 9-503
{Rules of Procedure). Article 12 (Ethics in Public Contracting) provides for the creation of an
[Ethics Commission] with broad power to promulgate regulations designed to implement the pro-
visions of Article 12.

(2) Examples of the type of regulations that may be promulgated by the Policy Office include:

(a)  conditions and procedures for delegations of procurement authority;

(b)  prequalification, suspension, debarment, and reinstatement of prospective bidders
and contractors;

{c)  small purchase procedures;

{(d)  conditions and procedures for the procurement of perishables and items for resale;

(e}  conditions and procedures for the use of source selection methods authorized by this
Code, including emergency procurements;

[(3] the opening or rejection of bids and offers, and waiver of informalities in bids and
offers;

(g) confidentiality of techmcal data and trade secrets submitted by actual or prospective
bidders or offerors;

(h)  partial, progressive, and multiple awards;

()] supervision of storerooms and inventories, including determination of appropriate

= stock levels and the management, transfer, sale, or other disposal of publicly owned

supplies;

()] definitions and classes of contractual services and procedures for acquiring them;

(k)  regulations providing for conducting price analysis;

iy use of payment and performance bonds in connection with contracts for supplies and
services; and

(m) guidelines for use of cost principles in negotiations, adjustments, and settlements.

The Policy Office may also adopt such other regulations as it may deem desirable to carry out the
provisions of this Code, such as regulations applicable to cooperative purchasing agreements be-
tween the enacting jurisdiction and other jurisdictions. This Section is not, however, intended to
give the Policy Office power to promulgate regulations governing management and operation of
Using Agencies.

(3) Implicit in the Policy Office’s power to promulgate reguiations is the power to adopt pro-
cedural rules for its own internal operations. The Policy Office should not, however, adopt opera-
tional procedures governing the Office of the Chief Procurement Officer,

Part B—Chief Procurement Qfficer
§2-201 Creation of the Office of the Chief Procurement Officer.

There is hereby created an Office of the Chief Procurement Officer, headed by the
Chief Procurement Officer. ‘

§2.202 Appointment and Qualifications.

The [Policy Office] [Governor] shall appoint the Chief Procurement Officer. The
Chief Procurement Officer shall have a minimum of [eight] years experience, at least [five]
years of which shall have been in public procurement within [12] years preceding the date of
appointment, in the large-scale procurement of supplies, services, or construction, and shaii
be a person with demonstrated executive and organizational ability.

11
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§2-203 Tenure, Removal, and Compensation.

(1) Tenure and Removal, The Chief Procurement Officer shall be a full-time public
official of the [State] [appointed to serve a term of ten years] and may be removed from
office by the [Governor] [Policy Office] only upon a showing of just cause.

(2) Compensation. The Chief Procurement Officer shall be compensated as provided
by law.

COMMENTARY:

As the principal officer responsible for all procurement actions and for the handling of large
sums of the taxpayers' monies, the Chief Procurement Officer should be compensated by a salary
sufficient to attract and retain a person with the requisite technical skills and professional ability.

§2-204 Authority of the Chief Procurement Officer.

(1) Principal Contracting Officer of the [State]. The Chief Procurement Officer shall
serve as the central procurement officer of the [State].

(2) Power to Adopt Operational Procedures. Consistent with the provisions of this Code,
the Chief Procurement Officer may adopt operational procedures governing the internal
functions of the Office of the Chief Procurement Officer.

(3) Duties. Except as otherwise specifically provided in this Code, the Chief Procure-
ment Officer shall, in accordance with regulations promulgated by the Policy Office:

(a) procure or supervise the procurement of all supplies, services, and con-
struction needed by the [State]; _

(b) exercise general supervision and control over all inventories of supplies
belonging to the [State];

{c¢) sell,trade,or otherwise dispose of surplus supplies belonging to the [State];
and

(d) establish and maintain programs for the inspection, testing, and acceptance
of supplies, services, and construction.

§2-205  Delegation of Authority by the Chief Procurement Officer.

Subject to the regulations of the Policy Office, the Chief Procurement Officer may
delegate authority to designees or to any department, agency, or official.

Part C—OQOrganization of Public Procurement
§2-30%  Centraiization of Procurement Authority.

Except as otherwise provided in this Part, all rights, powers, duties, and authority
relating to the procurement of supplies, services, and construction, and the management,
control, warchousing, sale, and disposal of supplies, services, and construction now vested
in, or exercised by, any [State] governmental body under the several statutes relating
thereto are hereby transferred to the Policy Office and the Chief Procurement Officer, as
provided in this Code.

12
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§2-302 . Authority to Contract for Certain Services.

(1) General Authority. For the purpose of procuring the services of [accountants]
[clergy] [physicians] [lawyers] [dentists] as defined by the laws of this State, any governmen-
tal body of this [State] may act as a Purchasing Agency and contract on its own behalf for
such services, subject to this Code and regulations promulgated by the Policy Office. [The
Purchasing Agency shall consult with the Chief Procurement Officer or a designee of such
officer when procuring such services.]

(2) Approval of Contracts for Legal Services. No contract for the services of legal
counsel may be awarded without the approval of [such officer as may be required by ap-
plicable law]. '

COMMENTARY:

(1) Subsection (1) provides that the services of members of certain professions designated by the
legislature shali be procured by the agency requiring such services. It is anticipated that the serv-
ices such as those listed in this Subsection would be those services which involve extended analysis,
the exercise of discretion and independent judgment in their performance, and an advanced,
specialized type of knowledge, expertise, or training customarily acquired either by a prolonged
course of study or equivalent experience in the field,

(2) An enacting jurisdiction may wish to provide that the Purchasing Agency consult with the
Chief Procurement Officer. However, an investigation of a legal or financial nature conducted by a
Purchasing Agency may give rise to circumstances requiring the maintenance of confidentiality.
For example, the Attorney General may wish to conduct an investigation of a particular govern-
ment agency and to hire outside legal counse! or auditors to assist in the matter. In such a situation,
‘consultation with the Chief Procurement Officer is neither necessary nor desirable,

(3) Subsection (2) has been included because many States, by statute, direct the Attorney
General to provide legal services for the State. See The Structure of State Legal Services, The Na-
tional Association of Attorneys General (December 1976) at 7. State statutes also define what
agencies other than the Attorney General can employ counsel, or whether the Attorney General or
the Governor, or both, must approve such decisions,

{4) Procurement of the services of architects, engingers, and land surveyors is covered in Article
§, Part E (Architect-Engineer and Land Surveying Services) of this Code. It is not contemplated,
therefore, that they would be listed in Subsection (1).

(5) It is anticipated that the head of the Purchasing Agency would consult any professionals
employed by the Purchasing Agency who have specialized knowledge of the area and costs relevant
to the proposed contract.

(6} It is contemplated that the type of services specified in this Section shall be procured
through the competitive selection procedure contained in Section 3-207 (Competitive Selection
Procedures for Services Specified in Section 2-302) in lieu of competitive sealed bidding under
Section '3-202 or competitive sealed proposals under: Section 3-203. Accordingly, enacting
jurisdictions should identify in this Section only those types of services that they intend to be pro-
cured under Section 3-207 (Competitive Selection Procedures for Services Specified in Section
2-302).

§2-303 Exemptions.
Unless otherwise ordered by regulation of the Policy Office, with approval of the ‘

[Governor], the following supplies, services, and construction need not be procured
through the Office of the Chief Procurement Officer, but shall nevertheless be procured by
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the appropriate Purchasing Agency subject to the requirements of this Code and the regula-
tions promulgated by the Policy Office:
[{a) bridge, highway, or other heavy or specialized construction;
(b) works of art for museum and public display;
(c) published books, maps, periodicals, and technical pamphlets; and
{d) architect-engineer and land surveying services as defined in Section
5-101.]

COMMENTARY:

The above represents examples of types of procurements which a legislature may see fit to ex-
empt from centralized procurement. These types of procurements would then remain with the
Purchasing Agencies which require these supplies, services, or construction. However, centralized
responsibility for procurement is preferred, and procurement functions vested in the Chief Pro-
curement Officer can always be delegated to other agencies or officials. Again, experience has
shown that a cohesive and integrated procurement system, rather than one which is fragmented or
diffused, will promote efficiency and economy and will best conserve the taxpayers’ monies.

Part D—[State] Procurement Regulations
52-407 [State] Procurement Regulations.

(1) Regulations. Regulations shall be promulgated by the Policy Office in accordance
with the applicable provisions of the [Administrative Procedure Act].

(2) Policy Qffice Shall Not Delegate Power to Promulgate Regulations. The Policy Office
shall not delegate its power to promulgate regulations.

(3) Regulations Shall Not Change Existing Contract Rights. No regulation shall change
any commitment, right, or obligation of the [State] or of a contractor under a contract in ex-
" istence on the effective date of such regulation. v

Part E—~Coordination, Training, and Education
§2-501 Coliection of Data Concerning Public Procurement.

The Chief Procurement Officer shall cooperate with the [State Budget Office] and the
[State Auditor] in the preparation of statistical data concerning the procurement, usage,
and disposition of all supplies, services, and construction, and employ such trained person-
nel as may be necessary to carry out this function. All Using Agencies shall furnish such
reports as the Chief Procurement Officer may require concerning usage, needs, and stocks
on hand, and the Chief Procurement Officer shall have authority to prescribe forms to be
used by the Using Agencies in requisitioning, drdering, and reporting of supplies, services,
and construction,

;
COMMENTARY:

The Policy Office and the Chief Procurement Officer should endeavor to perform their duties in
a manner which will ensure that the supplies, services, or construction procured meet the require-
ments of the Using Agencies. To achieve this goal, the Policy Office, the Chief Procurement
Officer, and the Using Agencies should be free to make recommendations to each other, A close
and cooperative relationship should be maintained. ’
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§2-502 Procurement Advisory Courncil; Other Advisory Groups.

(1) Procurement Advisory Council. The Policy Office may establish a Procurement Ad-
visory Council and allocate therefor such funds as may be available and the Policy Office
shall deem appropriate. If created, such Council, upon adequate public notice, shall meet at
least once a year for the discussion of problems and recommendations for improvement of
the procurement process. When requested by the Policy Office, the Procurement Advisory
Council may conduct studies, research, analyses, and make reports and recommendations
with respect to subjects or matters within the jurisdiction of the Policy Office. The Procure-
ment Advisory Council may consist of qualified representatives of State and local govern-
ment and such other persons as the Policy Office may deem desirable.-

(2) Other Advisory Groups. The Chief Procurement Officer may appoint Advisory
Groups to assist with respect to specifications or procurement in specific areas, and with
respect to any other matters within the authority of the Chief Procurement Officer. ‘

(3) Reimbursement of Expenses. Members of the Procurement Advisory Council and
other Advisory Groups [shall] [may] be reimbursed for expenses incurred in the perfor-
mance of their duties, subject to such expenditure limitations as may be prescribed by the
Policy Office [and applicable law].

§2-503 Procurement Institute.

(1) Creation. The Policy Office may establish and maintain a Procurement Institute,
either alone or in cooperation with other States, the Federal Government, municipalities or
other units of local government, or other persons.

(2) Functions. The Procurement Institute may:

(a) conduct or participate in procurement education and training programs
for [State] employees and others, including persons not employed by the
[State];

(b) conduct research into existing and new methods of procurement; and

(c) establish and maintain a [State] Procurement Library.

(3) Funding. The Policy Office may allocate funds for the Procurement Institute as the
Policy Office deems appropriate.

COMMENTARY:

. (1) Procurement is a complex process which experience has shown can only be adequately
learned over a period of time. Thus, training in procurement is vital for new [State] employees
without prior experience in the field. It will accelerate the learning process and will tend to make
[State] procurement personnel knowledgeable and effective in the minimum time.

(2} In addition, training courses should also be reasonably available to vendor personnel,
university professors, students, and others, for experience has shown that when a vendor or other
person affected by the system makes an unnecessary mistake through lack of knowledge of the
ground rules of procurement, this causes friction and expense to the [State].

(3) Some Staies already have extensive and sophisticated procurement education and training
systems through public agencies, public or private university systems, or private, nationally recog-
nized organizations such as the National Association of State Purchasing Officials (NASPO) or the
National Institute of Governmental Purchasing (NIGP). Many of these programs have been very
successful. Where such training systems exist, it is recommended that they be used to the fullest ex-
tent possible,
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Part F—Duties of the [Attorney General]
§2-8601 Duties of the [Attorney Generai].

[The Attorney General, or such officer as the Attorney General may designate, shall
serve as legal counsel and provide necessary legal services to the Policy Office and the Chief
Procurement Officer.]

COMMENTARY:

The Attorney General should serve as the legal counsel to advise and assist the Policy Office
and the Chief Procurement Officer on legal matters. In most cases, the Attorney General will pro-
vide such legal counsel, but if this is not feasible, a high ranking member of the Attorney General's
staff should be designated to perform this important function. Such legal counsel should appoint
such assistants as may be deemed necessary to act as advisors to personnel in the Chief Procure-
ment Officer’s organization and in the Purchasing Agencies. In addition, the legal counsel or assis-
tant should provide prompt legal advice to their ctients as each occasion demands, so that the pro-
curement process, where speed is so often necessary, can move ahead promptly.

DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer” Section 1-301(3)
“Construction” Section 1-301(4)
“Contract” Section 1-301(5)
“Contractor™ Section 1-301(7)
“Designee” Section 1-301(9%)
“Employee” Section 1-301(10}
“Governmental Body” Section 1-301(11)
“May” Section 1-301(13)
“Person™ Section 1-301(14)
“Procurement” Section 1-301(15)
“Regulation™ Section §-301(18)
“Services” Section 1-301¢19)..
“Shall” Section 1-301(20)
“Specification” Section 4-101(1)
“Supplies” Section 1-301(21)
“Surplus Supplies” Section 8-101(5)

“Using Apgency” . Section 1-301(22)
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ARTICLE 3—SOURCE SELECTION AND CONTRACT
FORMATION

Part A—Definitions
§3-101 Definitions of Terms Used in this Article.

(1) Cost-Reimbursement Contract means a contract under which a contractor is reim-
bursed for costs which are allowable and aliocable in accordance with the contract terms
and the provisions of this Code, and a fee, if any.

(2) Established Catalogue Price means the price included in a catalogue, price list,
schedule, or other form that:

(a) is regularly maintained by a manufacturer or contractor;
(b) is either published or otherwise available for inspection by customers; and
c) states prices at which sales are currently or were last made to a significant
number of any category of buyers or buyers constituting the general buying
- public for the supplies or services involved.

(3) Invitation for Bids means all documents, whether attached or incorporated by
reference, utilized for soliciting bids.

(4) Purchase Description means the words used in a solicitation to describe the sup-
plies, services, or construction to be purchased, and includes specifications attached to, or
made a part of, the solicitation,

(5) Request for Proposals means all documents, whether attached or incorporated by
reference, utilized for soliciting proposals.

{6) Responsible Bidder or Offeror means a person who has the capability in all respects
to perform fully the contract requirements, and the integrity and reliability which will
assure good faith performance,

{7) Responsive Bidder means a person who has submitted a bid which conforms in all
material respects to the Invitation for Bids.

COMMENTARY:

This Section only defines terms with special meanings that are peculiar to this Article, Other
terms having special meanings that are used both in this Article and in other Articles of this Code
are defined in Section 1-301 (Definitions).

DEFINITIONAL CROSS-REFERENCES:

“Change Order” Section [-301(2)
“Chief Procurement Officer” Section 1-301(3)
“Construction™ Section 1-301(4)
“Contract” Section 1-301(5)
“Contract Modification™ Section 1-301(6)
“Contractor” Section [-301(7)
“Data™ Section 1-301(8)
"Designee” Section 1-301(9)
“May" Section 1-301(13)
“Person™ Section 1-301(14)
“Procurement” Section 1-301(15)
“Procurement Officer” Section 1-301(16)
“Purchasing Agency™ . Section 1-301(17)
“Regulation” Section 1-301(18)
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“Services” ' Section 1-301(19)
“Shall™ Section 1-301¢20)
“Specification” Section 4-101(1)

“Supplies” Section 1-301(21)

Part B—Methods of Source Selection
§3-201 Methods of Source Selection.

Unless otherwise authorized by law, ali [State] contracts shall be awarded by competi-
tive sealed bidding, pursuant to Section 3-202 (Competitive Sealed Bidding), except as pro-
vided in:

(a) Section 3-203 (Competitive Sealed Proposals);
(b) Section 3-204 (Small Purchases);

(¢) Section 3-205 (Sole Source Procurement);

(d) Section 3-206 (Emergency Procurements);

(e) Section 3-207 (Competitive Selection Procedures for Services Specified in
Section 2-302); or
(F) Section 5-501 (Architect-Engineer and Land Surveying Services).

COMMENTARY:

(1) The purpose of this Part is to provide procurement officials with adequate authority to con-
duct procurement transactions by fair and open competition under varying market conditions in
. order to satisfy public needs for supplies, services, and construction at the most economical prices.

(2) Fair and open competition is a basic tenet of public procurement. Such competition reduces
the opportunity for favoritism and inspires public confidence that contracts are awarded equitably
and economically. Since the marketplace is different for various supplies, services, and construc-
tion, this Code authorizes a variety of source selection techniques designed to provide the best
competition for all types of procurements. It also permits less formal competitive procedures
where the amount of the contract does not warrant the expense and time otherwise involved. Com-
petitive sealed bidding (Section 3-202), competitive sealed proposals (Section 3-203), simplified
small purchase procedures (Section 3-204), and competitive selection procedures for certain serv-
ices (Section 3-207), therefore, are recognized as valid competitive procurement methods when
used in accordance with the criteria and conditions set forth in this Article,

(3) Subsection (c) lists sole source procurements (Section 3-205) as an exception to other
methods only when it is determined in writing that there is only one source for the required supply,
service, or construction item.

§3-202  Competitive Sealed Bidding.

(1) Conditions for Use. Contracts shall be awarded by competitive sealed bidding ex-
cept as otherwise provided in Section 3-201 (Methods of Source Selection).

COMMENTARY:

(1) Competitive sealed bidding is the commonly used method for acquiring supplies, services,
and construction for public use. This method does not include negotiations with bidders after the
receipt and opening of bids, Award is to be made based strictly on the criteria set forth in the In-
vitation for Bids.

{2) Subsection (1} establishes competitive sealed bidding as the preferred method of procure-
ment.
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(2) Invitation for Bids. An Invitation for Bids shall be issued and shall include a
purchase description, and all contractual terms and conditions applicable to the procure-
ment.

(3) Public Notice. Adequate public notice of the Invitation for Bids shall be given a
reasonable time prior to the date set forth therein for the opening of bids, in accordance
with regulations promulgated by the Policy Office. Such notice may include publication in a
newspaper of general circulation a reasonable time prior to bid opening.

COMMENTARY:

Public notice required by Subsection (3) should be given sufficiently in advance of bid opening
to permit potential bidders to prepare and submit their bids in a timely manner. It should include
as a minimum the mailing of Invitations for Bids to all parties on any applicable bidders mailing ,
list. In many States, public notice wiil also be given by newspaper publication. Because the adequa-
cy of notice will, as a practical matter, vary from locality to locality and procurement to procure-
ment, no attempt is made in Subseciion (3) to define statutorily either a prescribed method of
notice or the duration of its publication. However, the Policy Office’s regulations should provide
criteria and general puidelines for the method and duration of public notice.

(4) Bid Opening. Bids shall be opened publicly in the presence of one or more wit-
nesses at the time and place designated in the Invitation for Bids. The amount of each bid,
and such other relevant information as may be specified by regulation, together with the
name of each bidder shall be recorded; the record and each bid shall be open to public in-
spection. '

(5) Bid Acceptance and Bid Evaluation. Bids shall be unconditionally accepted without
alteration or correction, except as authorized in this Code. Bids shall be evaluated based on
the requirements set forth in the Invitation-for Bids, which may include criteria to deter-
‘mine acceptability such as inspection, testing, quality, workmanship, delivery, and
suitability for a particular purpose. Those criteria that will affect the bid price and be con-
sidered in evaluation for award shall be objectively measurable, such as discounts,
transportation costs, and total or life cycle costs. The Invitation for Bids shall set forth the
evaluation criteria to be used. No criteria may be used in bid evaluation that are not set
forth in the Invitation for Bids,

COMMENTARY:

(1) The only provisions of this Code that allow alteration or correclion of bids are Subsection
(6) of this Section and Section 5-301(3) (Bid Security, Rejection of Bids for Noncompliance with
Bid Security Requirements).

(2) Subsection (5) makes clear that judgmental evaluations of products, particularly where bid
samples or product descriptions are submitted, may properly be used in determining whether a
product proffered by a bidder mests the specification requirements of the procurement. Such judg-
mental evaluations as appearance, workmanship, finish, taste, and feel all may be taken into con-
sideration under this Subsection. Additionally, the ability to make such deierminaiions, and to re-
ject as nonresponsive any bid which does not meet the purchase description, is inherent in the
definition of responsive bidder in Seciion 3-101(7) (Definitions, Responsive Bidder).

(3) The bid evaluation may take into account not only acquisition costs of supgplies, but the cost
of their ownership which relales 1o the quality of the product, inclading life cycle factors such as
maintainability and reliability. Any such criteria must be set forth in the Invitation for Bids to ena-
ble bidders to calcuiate how such criteria will affect their bid price.

{4) This Subsection does not permit a contract to be awarded to a bidder submitting a higher
quality item than the minimum required by the purchase description unless that bidder also has the
bid price evaluated lowest in accordance with the objective criteria set forth in the Invitation for

s
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Bids. This procedure also does not permit discussions or negotiations with bidders after receipt
and opening of bids,

(6) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal
of inadvertently erroneous bids before or after award, or cancellation of awards or con-
tracts based on such bid mistakes, shall be permitted in accordance with regulations pro-
mulgated by the Policy Office. After bid opening no changes in bid prices or other provi-
sions of bids prejudicial to the interest of the [State] or fair competition shall be permitted.
Except as otherwise provided by regulation, all decisions to permit the correction or with-
drawal of bids, or to cancel awards or contracts based on bid mistakes, shall be supported
by a written determination made by the Chief Procurement Officer or head of a Purchasing
Agency.

COMMENTARY:

(1) Correction or withdrawal of bids before or after contract award requires careful considera-
tion to maintain the integrity of the competitive bidding system, to assure fairness, and to avoid
delays or poor contract performance. While bidders should be expected to be bound by their bids,
circumstances frequently arise where correction or withdrawal of bids is proper and should be per-
mitted,

(2) To maintain the integrity of the competitive sealed bidding system, a bidder should not be
permitted to correct a bid mistake after bid opening that would cause such bidder to have the low
bid unless the mistake is clearly evident from examining the bid document; for example, extension
of unit prices or errors in addition.

(3) An otherwise low bidder should be permitted to correct a material mistake of fact.in its bid,
including price, when the intended bid is obvious from the bid document or is otherwise supported
by proof that has evidentiary value, A low bidder should not be permitted to correct a bid for
mistakes or errors in judgment.

{4) In lieu of bid correction, the [State] should permit a low bidder alleging a material mistake
of fact to withdraw its bid when there is reasonable proof that a mistake was made and-the intended
bid cannot be ascertained with reasonable certainty.

(5) After bid opening an otherwise low bidder should not be permiited to delete exceptions to
the bid conditions or specifications which affect price or substantive obligations; however, such
bidder should be permitted the opportunity to furnish other information called for by the Invita-
tion for Bids and not supplied due to oversight, so long as it does not affect responsiveness.

(6) A suspected bid mistake can give rise to a duty on the part of the [State] to request confirma-
tion of a bid, and failure to do so can result in a nonbinding award. Where there is an appearance of
mistake, therefore, the bidder should be asked to reconfirm the bid before award. In such instance,
a bidder should be permitted to correct the bid or to withdraw it when the bidder acknowledges
that a mistake was made. :

{7) Correction of bid mistakes after award should be subject to the same proof as corrections
before award with a further requirement that no correction be permitted that would cause the con-
tract price to exceed the next low bid, ’

(8) Nothing in this Section is intended to prohibit the [State] from accepting a voluntary reduc-
tion in price from a low bidder after bid opening; provided that such reduction is not conditioned
on, or results in, the modification or deletion of any conditions contained in the Invitation for
Bids.

(7) Award. The contract shall be awarded with reasonable promptness by writien
notice to the lowest responsible and responsive bidder whose bid meets the requirements
and criteria set forth in the Invitation for Bids. In the event all bids for a construction'pro-
Ject exceed available funds as certified by the appropriate fiscal officer, and the low respon-
sive and responsible bid does not exceed such funds by more than [five] percent, the Chief
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Procurement Officer, or the head of a Purchasing Agency, is authorized in situations where
timmie or economic considerations preclude resolicitation of work of a reduced scope to
negotiate an adjustment of the bid price, including changes in the bid requirements, with the
low responsive and responsible bidder, in order to bring the bid within the amount of
available funds.

COMMENTARY:

(1) The successful bidder must be responsive as defined in Section 3-101(7} and responsible as
defined in Section 3-101(6), and the bid must be the lowest bid determined under criteria set forth
in the Invitation for Bids.

(2) Subsection (7) also provides authority to negotiate changes in construction project bid re-
quirements with a low bidder in order to arrive at a price not in excess of available funds. This
authority would be limited to situations where the excess is less than a stated percentage over the
available funds, [t should be noted that even where the bids exceed the percentage limitation on the
discretionary authority to negotiate with the low bidder, if circumstances warrant an emergency
determination, the procurement ¢an be handled under Section 3-206 (Emergency Procurements).

(3) When all bids are determined to be unreasonable or the lowest bid on a construction project
exceeds the amount specified in Subsection (7), and the public need does not permit the time re-
quired to resolicit bids, then a contract may be awarded pursuant Lo the emergency authority in
Section 3-206 (Emergency Procurements) in accordance with regulations promulgated by the
Policy Office.

(8) Multi-Step Sealed Bidding. When it is considered impractical to initially prepare a
purchase description to support an award based on price, an Invitation for Bids may be
issued requesting the submission of unpriced offers to be followed by an Invitation for Bids
limited to those bidders whose offers have been qualified under the criteria set forth in the

first solicitation.

COMMENTARY:

To provide additional flexibility in meeting the designated public need, multi-step competitive
sealed bidding is authorized.

-§3-202 Competitive Sealed Proposals.

(1) Conditions for Use. When, under regulations promulgated by the Policy Office, the
Chief Procurement Officer, the head of a Purchasing Agency, or a designee of either officer
above the level of the Procurement Officer determines in writing that the use of competitive
sealed bidding is either not practicable or not advantageous to the [State], a contract may be
entered into by competitive sealed proposals. The Pelicy Office may provide by regulation
that it is either not practicable or not advantageous to the [State] to procure specified types
of supplies, services, or construction by competitive sealed bidding.

COMMENTARY:

(1Y Competitive sealed bidding, as defined in this Code, is the preferred method of procure-
ment. “Although the formal sealed bid process should remain a standard in public purchasing,
there is a place for competitive negotiation” (State and Local Government Purchasing, The Council
of State Governments (1973) at 2.2), The competitive sealed proposal method (similar to competi-
tive negotiation) is available for use when competitive sealed bidding is either not practicable or
not advantageous.
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(2) Both methods assure price and product competition. The use of functional or performance
specifications is allowed under both methods to facilitate consideration of alternative means of
meeting [State] needs, with evaluation, where appropriate, on the basis of total or life cycle costs,
The criteria to be used in the evaluation process under either method must be fully disclosed in the
solicitation. Only criteria disclosed in the solicitation may be used to evaluate the items bid or pro-
posed.

(3) These two methods of source selection differ in the following ways:

(a) Under competitive sealed bidding, judgmental factors may be used only to determine
if the supply, service, or construction item bid meets the purchase description. Under
competitive sealed proposals, judgmental factors may be used to determine not only
if the items being offered meet the purchase description but may also be used to
evaluate competing proposals. The effect of this different use of judgmental evalua-
tion is that under competitive sealed bidding, once the judgmental evaluation is com-
pleted, award is made on a purely objective basis to the lowest responsive and respon-
sible bidder. Under competitive sealed proposals, the quality of competing products
or services may be compared and trade-offs made between price and quality of the
products or services offered (all as set forth in the solicitation), Award under com-
petitive sealed proposals is then made to the responsible offeror whose proposal is
most advantageous to the [State].

(b Competitive sealed bidding and competitive sealed proposals aiso differ in that,
under competitive sealed bidding, no change in bids is allowed once they have been
opened, except for correction of errors in limited circumstances. The competitive
sealed proposal method, on the other hand, permits discussions after proposals have
been opened to allow clarification and changes in proposals provided that adequate
precautions are taken to treat each offeror fairly and to ensure that information
gleaned from competing proposals is not disclosed to other offerors.

(4) The words “practicable” and “advantageous” are to be given ordinary dictionary meanings.
In general, “practicable” denotes a situation which justifies a determination that a given factual
result can occur. A typical determination would be whether or not there is sufficient time or infor-
mation to prepare a specification suitable for competitive sealed bidding. "'Advantageous™ con-
notes a judgmental assessment of what is in the [State’s] best interest. Hlustrations include deter-
mining: .

(a) whether or not to utilize a fixed-price or cost-type contract under the circumstances;

(b)  whether quality, availability, or capability is overriding in relation to price in pro-
curements for research and development, technical supplies, or services (for exam-
ple, developing a traffic management system);

(¢)  whether the initial installation needs to be evaluated together with subsequent main-
tenance and service capabilities and what priority should be given these requirements
in the best interests of the [State]; or

(d) whether the marketplace will respond better to a solicitation permitting not only a
range of alternative proposals but evaluation and discussion of them before making
the award {for example, computer software programs).

What is practicable (that is possible) may not necessarily be beneficial to the [State]. Consequently,
both terms are used in this Section to avoid a possibly restrictive interpretation of the authority to
use competitive sealed proposals. If local conditions require an enacting jurisdiction to reduce the
proposed flexibility in choosing between competitive sealed bidding and competitive sealed pro-
posals, the statutory determination under Subsection {1}(b) to use competitive sealed proposals
should be confined to a determination that use of competitive sealed bidding is “not practicable”.

(5) Whenever it is determined that it is practicable but not advantageous to use competitive’
sealed bidding, the basis for the determination should be specified with particularity.

(2) Request for Proposals. Proposals shall be solicited through a Request for Propo§als.

(3) Public Notice. Adequate public notice of the Request for Proposals shall be given
in the same manner as provided in Section 3-202(3) (Competitive Sealed Bidding, Public
Notice).
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(4) Receipt of Proposals. Proposals shall be opened so as to avoid disclosure of con-
tents to competing offerors during the process of negotiation. A Register of Proposals shall
be prepared in accordance with regulations promulgated by the Policy Office, and shall be
open for public inspection after contract award.

(5) Evaluation Factors. The Request for Proposals shall state the relative importance
of price and other evaluation factors.

COMMENTARY:

Subsection (5) requires that the Request for Proposals sei forth the relative importance of the
factors in addition to price that will be considered in awarding the contract. Specific numerical
weighting is not required. A fair competition necessitates an understanding on the part of all com-
petitors of the basis upon which award will be made. This is also essential 1o assure that the pro-
posals will be as responsive as possible so that the jurisdiction can obtain the optimum benefits of
the competitive solicitation.

(6) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the
Request for Proposals, and under regulations promulgated by the Policy Office, discussions
may be conducted with responsible offerors who submit proposals determined to be
_reasonably susceptible of being selected for award for the purpose of clarification to assure
full understanding of, and responsiveness to, the solicitation requirements. Offerors shall
be accorded fair and equal treatment with respect to any opportunity for discussion and
revision of proposals, and such revisions may be permitted after submissions and prior to
award for the purpose of obtaining best and final offers, In conducting discussions, there
shall be no disclosure of any information derived from proposals submitted by competing
offerors. :

COMMENTARY: -

(1) Subsection (6) provides the procurement official an opportunity to make certain that
offerors fully understand the solicitation requirements; it provides offerors an ‘opportunity to
clarify proposals where necessary so as to assure responsiveness to the solicitation. Price discus-
sions can best be conducted when there is a mutual understanding of the contractual requirements.

(2) Fair and equitable treatment of competitors dictates that negotiations be conducted in ac-
cordance with ethical business standards, Auction techniques shall be prohibited in discussions
with offerors under the competitive sealed proposal method. There must be a cut-off for the sub-
mission of final offers. Both Subsection (4) and Subsection (6) provide that prices or other aspects
of proposals submitted by one offeror must not be disclosed to competing offerors. Safeguards
against abuse in the conduct of negotiations must be strictly observed to maintain the essential in-
tegrity of the process. Procedures should be specified in regulations in order 1o achieve these objec-
tives.

(7) Award. Award shall be made to the responsible offeror whose proposal is deter-
mined in writing to be the most advantageous to the [State] taking into consideration price
and the evaluation factors set forth in the Request for Proposals. No other factors or criteria
shall be used in the evaluation. The contract file shall contain the basis on which the award
1s made,

COMMENTARY:

The file should show with particularity how the pertinent factors and criteria were applied in
ascertaining that the successful proposal is most advantageous to the [State] in order to assure
offerors that their proposals were evaluated fairly and to minimize protests and litigation.
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§3-204 small Purchases,

Any procurement not exceeding the amount established by regulation may be made in
accordance with small purchase procedures promulgated by the Policy Office, provided,
however, that procurement requirements shall not be artificially divided so as to constitute
a small purchase under this Section. .

COMMENTARY:

This Section recognizes that certain public purchases do not justify the administrative time and
expense necessary for the conduct of competitive sealed bidding. Streamlined procedures, to be set
forth in regulations, will make smali purchases administratively simpler to complete and yet ensure
competition. The appropriate dollar limitations for the use of these procedures are left to the dis-
cretion of the Policy Office within each enacting jurisdiction. Care must be taken to ensure that
purchase requirements are not fragmented in order to fall within the authority contained in this
Section, thus circumventing the source selection procedures required by either Section 3-202
(Competitive Sealed Bidding), or Section 3-203 (Competitive Sealed Proposals).

§3-205 Sole Source Procurement.

A contract may be awarded for a supply, service, or construction item without com-
petition when, under regulations promulgated by the Policy Office, the Chief Procurement
Officer, the head of a Purchasing Agency, or a designee of either officer above the level of
the Procurement Officer determines in writing that there is only one source for the reguired
supply, service, or construction item.

COMMENTARY: »

(1) This method of procurement invelves no competition and should be utilized only when
justified and necessary to serve [State] needs. This Code contemplates that the Policy Office pro-
mulgate regulations which establish standards applicable to procurement needs that may warrant
award on a sole source basis.

(2) The power to authorize a sole source award is limited to the Chief Procurement Officer and
the head of an agency with purchasing authority, or their designees above the level of Procurement
Officer, The purpose in specifying these officials is to reflect an intent that such determinations will
be made at a high level. The permission for these officials to authorize a designee to act for them
should be subject to regulations promulgated by the Pelicy Office.

§3-206 Emergency Procurements.

Notwithstanding any other provision of this Code, the Chief Procurement Officer, the
head of a Purchasing Agency, or a designee of either officer may make or authorize others
to make emergency procurements when there exists a threat to public health, welfare, or
safety under emergency conditions as defined in regulations promulgated by the Policy
Office; provided that such emergency procurements shall be made with such competition as
is practicable under the circumstances. A written determination of the basis for the
emergency and for the selection of the particular contractor shaIl be included in the con-
tract file.
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COMMENTARY:

(1) This Section authorizes the procurement of supplies, services, or construction where the
urgency of the need does not permit the delay involved in utilizing more formal competitive
methods. This Code contemplates that the Policy Office will promulgate regulations establishing
standards for making emergency procurements and controlling delegations of authority by the
Chief Procurement Officer or the head of a Purchasing Agency. Such regulations may limit the
autherity of such officials to delegate the authority to make procurements above designated dollar
amounts.

(2) While in a particular emergency an award may be made without any competition, the intent
of this Code is to require as much competition as practicable in a given situation. When the amount
of the emergency procurement is within that adopted for Section 3-204 (Small Purchases), the com-
petitive procedures prescribed under that Section should be used when feasible.

(3) Use of this Section may be justified because all bids submitted under the competitive sealed
bid method are unreasonable, and there is no time to resolicit bids without endangering the
public health, welfare, or safety, As with other emergency conditions, regulations will further
define these circumstances, and any procurements conducted pursuant to this authority must be
done so as to treat all bidders fairly and to promote such competition as is practicable under the
circumstances.

§3-207 Competitive Selection Procedures for Services Specified in Section 2-302.

(1) Conditions for Use. The services specified in Section 2-302(1) (Authority to Con-
tract for Certain’Services, General Authority) shall be procured in accordance with this
Section, except as authorized under Section 3-205 (Sole Source Procurement) or Section
3-206 (Emergency Procurements).

(2) Statement of Qualifications. Persons engaged in providing the types of services
specified in Section 2-302(1) (Authority to Contract for Certain Services, General
Authority) may submit statements of qualifications and expressions of interest in providing
such types of services, The Procurement Officer may specify a uniform format for state-
ments of qualifications. Persons may amend these statements at any time by filing a new
statement, ’

(3) Public Announcement and Form of Request for Proposals. Adequate notice of the
need for such services shall be given by the Purchasing Agency through a Request for Pro-
posals. The Request for Proposals shall describe the services required, list the type of infor-
mation and data required of each offeror, and state the relative importance of particular
qualifications.

(4) Discussions. The head of the Purchasing Agency or a designee of such officer may
conduct discussions with any offeror who has submitted a proposal to determine such
offeror’s qualifications for further consideration. Discussions shall not disclose any infor-
mation derived from proposais submitted by other offerors.

(5) Award. Award shall be made to the offeror determined in writing by the head of
the Purchasing Agency or a designee of such officer to be best qualified based on the evalua-
tion factors set forth in the Request for Proposals, and negotiation of compensation deter-
mined to be fair and reasonable. If compensation cannot be agreed upon with the best
qualified offeror, then negotiations will be formally terminated with the selected offeror. If
proposals were submitted by one or more other offerors determined to be qualified,
negotiations may be conducted with such other offeror or offerors, in the order of their
respective qualification ranking, and the contract may be awarded to the offeror then
ranked as best qualified if the amount of compensation is determined to be fair and reasona-
ble. :
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COMMENTARY:

(1) It is also intended that the types of services specified in Section 2-302 (Authority to Con-
tract for Certain Services) may be procured on a “retained” basis as well as for a particular project,
Frequently, an enacting jurisdiction may need to consult various professionals on an ongoing but
“from-time-to-time™ basis. For example, an enacting jurisdiction may wish to retain a specialist in
labor law who may be consulted immediately when collective bargaining issues arise.

The Request for Proposals should indicate that the enacting jurisdiction intends to retain the
services procured for a stated or indefinite period of time.

(2} Under Subsection {5), award of the contract is to be made on the basis of the criteria stated
in the Request for Proposals. These criteriz, in turn, should reflect the policy that demonstrated
competence and qualifications to render the required services must be possessed by the offeror
with whom the [State] contracts, and that the compensation requested must be fair and reasonabie

(3) Documentation of the actions taken by the head of the Purchasing Agency is an important
means of curbing any improprieties and establishing public confidence in the process by which
services covered by this Section are procured.

(4) Architect-engineer and land surveying services are excluded from Section 3-207 because
Section 5-501 (Architect-Engineer and Land Surveying Services) provides a selection procedure
for such services which follows the practice of many States. Inclusion of Section 3-207 and Section
5-301 (Architect-Engineer and Land Surveying Services) in this Code should not be interpreted as
prohibiting the use of comparable selection procedures when acquiring other types of services pur-
suant to Section 3-203 (Competitive Sealed Proposals).

Part C—Cancellation of Invitations for Bids or Requests for Proposals

§3-301 Canceliation of invitations for Bids or Requests for Proposals.

An Invitation for Bids, a Request for Proposals, or other solicitation may be can-
celled, or any or all bids or proposals may be rejected in whole or in part as may be
specified in the solicitation, when it is in the best interests of the [State] in accordance with
regulations promulgated by the Policy Office. The reasons therefor shall be made part of
the contract file,

COMMENTARY:

Itis céntcm plated that the authority granted by this Section should only be exercised for cogent
and compelling reasons as set forth in the Policy Office regulations.

Part D—Qualifications and Duties

§3-401 Responsibility of Bidders and Offerors.

(1) Determination of Nonresponsibility. A written determination of nonresponsibility of
a bidder or offeror shall be made in accordance with regulations promulgated by the Policy
Office. The unreasonable failure of a bidder or offeror to promptly supply information in
connection with an inquiry with respect to responsibility may be grounds for a determina-
tion of nonresponsibility with respect to such bidder or offeror.

(2) Right of Nondisclosure. Information furnished by a bidder or offeror pursuant to
this Section shall not be disclosed outside of the Office of the Chief Procurement Officer or
the Purchasing Agency without prior written consent by the bidder or offeror.

26



§3-403

COMMENTARY:

(1) To obtain true economy, the [State] must minimize the possibility of a subsequent default by
the contractor, late deliveries, or other unsatisfactory performance which would result in addi-
tional administrative costs. Subsection (i) recognizes that it is important that the bidder or offeror
will be a responsible contractor—that the contractor has the financial ability, resources, skills,
capability, and business integrity necessary to perform the contract.

(2) An inquiry is not required in every case. The extent to which a review or investigation
should be conducted will depend on the value and size of the procurement, and the bidder's or
offeror's past record of contract performance in the public and private sectors. Since the informa-
tion solicited from the bidder or offeror for such evaluation may be of a privileged or a proprietary
nature, Subsection (2) prohibits the disclosure of such information without the consent of the bid-
der or offeror.

§3-402 Pregqualification of Suppliers.

Prospective suppliers may be prequalified for particular types of supplies, services,
and construction. Solicitation mailing lists of potential contractors shall include but shall
not be limited to such prequalified suppliers.

COMMENTARY:

Prequalification is not a conclusive determination of responsibility, and a prequalified bidder
or offeror may be rejected as nonresponsibte on the basis of subsequently discovered information.
Similarly, a prior failure to prequalify will not bar a subsequent determination that a bidder or
offeror is responsible with respect to any given procurement. -

§3-403 Cost or Pricing Data.

(1) Contractor Certification. A contractor shall, except as provided in Subsection (3) of
this Section, submit cost or pricing data and shall certify that, to the best of its knowledge
and belief, the cost or pricing data submitted was accurate, complete, and current as of a
mutually determined specified date prior to the date of:

(a) the pricing of any contract awarded by competitive sealed proposals (Sec-
tion 3-203) or pursuant to the sole source procurement authority (Section
3-205), where the total contract price is expected to exceed an amount
established by Policy Office regulations; or

(b} the pricing of any change order or contract modification which is expected
to exceed an amount established by Policy Office regulations.

(2) Price Adjustment. Any contract, change order, or contract modification under
which a certificate is required shall contain a provision that the price to the [State], includ-
ing profit or fee, shall be adjusted to exclude any significant sums by which the [State] finds
that such price was increased because the contractor-furnished cost or pricing data was in-
accurate, incomplete, or not current as of the date agreed upon between the parties.

(3) Cost or Pricing Data Not Required. The requirements of this Section need not be ap-
plied to contracts:

(a) where the contract price is based on adequate price competition;
(b) where the contract price is based on established catalogue prices or market
prices;
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(¢} where contract prices are set by law or regulation; or

(dy where it is determined in writing in accordance with regulations promul-
gated by the Policy Office that the requirements of this Section may be
waived, and the reasons for such waiver are stated in writing,

COMMENTARY:

This Section requires the submission of cost or pricing data in connection with an award not
made by competitive sealed bids and in situations when analysis of the proposed price is essential
to determine that the price is reasonable and fair, The data submitted provides the [State} with in-
formation to make its own assessment of the proposed costs or prices in negotiating the final con-
tract price. The Policy Office is authorized to set monetary levels below which cost or pricing data
is not required in recognition of the administrative burden to both contractors and the [State] in
developing and analyzing such data. In addition, cost or pricing data is not required in situations
where prices are based on adequate competition or established catalogue or market prices; are
regulated; or the requirement is waived.

Part E—-Types of Contracts

- §3-501 Types of Coniracts.

Subject to the limitations of this Section, any type of contract which will promote the
best interests of the [State] may be used; provided that the use of a cost-plus-a-percentage-
of-cost contract is prohibited. A cost-reimbursement contract may be used only when a
determination is made in writing that such contract is likely to be less costly to the [State]
than any other type or that it is impracticable to obtain the supplies, services, or construc-
tion required except under such a contract.

COMMENTARY:

(1) The intent of this Section is to authorize any type of contract which best suits the interest of
the [State] except that a cost-plus-a-percentage-of-cost contract is prohibited. Other typés of cost-
reimbursement contracts may be used when uncertainties involved in the work to be performed are
of such magnitude that the cost of performance is too difficult to estimate with reasonable certainty
and uvse of a fixed-price contract could seriously affect a contractor’s financial stability or result in
payments by the [State] for contingencies that never occur. Use of cost-type contracts are also
authorized when it is impracticable to contract on any other basis.

(2) Article 7 (Cost Principles) requires that only those costs recognized as allowable under the
- contract will be reimbursed.

(3) It is contemplated that the Policy Office regulations will contain guidelines or requirements
for the review andfor approval of subcontracts awarded by cost-reimbursement contractors as
deemed appropriate to protect the financial interests of the [State].

§3-502  Approval of Accounting System.

Except with respect to firm fixed-price contracts, no contract type shall be used unless
it has been determined in writing by the Chief Procurement Officer, the head of a Purchas-
ing Agency, or a designee of either officer that:

(a) the proposed contractor’s accounting system will permit timely develop-
ment of all necessary cost data in the form required by the specific contract
type contempiated; and ‘ )

(b) the proposed contractor’s accounting system is adequate to allocate costs
in accordance with generally accepted accounting principles.
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COMMENTARY:

This Section does not require any particular accounting method and leaves to the [State's] dis-
cretion the determination of the adequacy of any given accounting system.

£3-503 Multi-Term Contracts.

(1) Specified Period. Unless otherwise provided by law, a contract for supplies or serv-
ices may be entered into for any period of time deemed to be in the best interests of the
[State] provided the term of the contract and conditions of renewal or extension, if any, are
included in the solicitation and funds are available for the first fiscal period at the time of
contracting. Payment and performance obligations for succeeding fiscal periods shall be
subject to the availability and appropriation of funds therefor.

(2) Determination Prior to Use. Prior to the utilization of a multi-term contract, it shall
be determined in writing:

{a)} that estimated requirements cover the period of the contract and are
reasonably firm and continuing; and

(b) that such a contract will serve the best interests of the [State] by encourag-
ing effective competition or otherwise promoting economies in [State] pro-
curement.

(3) Cancellation Due to Unavailability of Funds in Succeeding Fiscal Periods. When
funds are not appropriated or otherwise made available to support continuation of perfor-
mance in a subsequent fiscal period, the contract shall be cancelled and the contractor shall
be reimbursed for the reasonable value of any non-recurring costs incurred but not amor-
tized in the price of the supplies or services delivered under the contract. The cost of can-
cellation may be paid from any appropriations available for such purposes.

COMMENTARY:

(1) Some jurisdictions may have legislative restrictions upon the use of funds in a calendar year
other than that in which the funds are appropriated. This Section permits multi-ierm procurement
in order to enable a [State] to procure iarger quantities and obtain the benefits of volume discounts.
A multi-term contract should be used only for supplies or services needed on a continuing basis
with annual quantity requirements which can be reasonably estimated in advance. Multi-term pro-
curements should attract more competitors to submit bids or offers for the large contract awards
and thereby provide the jurisdiction with the benefits of increased competition.

(2) Subsection (3) is applicabie when funds are not appropriated in a subsequent year of a
multi-term contract which is in progress. Where funds are not appropriated or otherwise made
available for the next funding of the contract, there is no alternative but to cancel the contract and
to reimburse the contractor for those non-recurring costs that have not been amortized through the
selling price of goods already delivered under the contract.

(3) The phrase “non-recurring costs” in Subsection (3) should be broadly construed.
Part F—Inspection of Plant' and Audit of Records
§3-601 Right to Inspect Plant.
The [State] may, at reasonable times, inspect the part of the plant or place of business

of a contractor or any subcontractor which is related to the performance of any contract
awarded or to be awarded by the [State].
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§3-602 Right to Audit Records.

(1) Audit of Cost or Pricing Data. The {State] may, at reasonable times and places, audit
the books and records of any person who has submitted cost or pricing data pursuant to Sec-
tion 3-403 (Cost or Pricing Data) to the extent that such books and records relate to such
cost or pricing data. Any person who receives a contract, change order, or contract
modification for which cost or pricing data is required, shall maintain such books and
records that relate to such cost or pricing data for [three] years from the date of final pay-
ment under the contract, unless a shorter period is otherwise authorized in writing.

(2) Contract Audit, The [State] shall be entitled to audit the books and records of a
contractor or any subcontractor under any negotiated contract or subcontract other than a
firm fixed-price contract to the extent that such books and records relate to the perfor-
mance of such contract or subcontract. Such books and records shall be maintained by the
contractor for a period of [three] years from the date of final payment under the prime con-
tract and by the subcontractor for a period of [three] years from the date of final payment
under the subcontract, unless a shorter period is otherwise authorized in writing.

Part G—Determinations and Reports
§3-701 Finality of Determinations.

The determinations required by Section 3-202(6) (Competitive Sealed Bidding, Cor-
rection or Withdrawal of Bids; Cancellation of Awards), Section 3-203(1) (Competitive
Sealed Proposals, Conditions for Use), Section 3-203(7) (Competitive Sealed Proposals,
Award), Section 3-205 (Sole Source Procurement), Section 3-206 (Emergency Procure-
ments), Section 3-207(5) (Competitive Selection Procedures for Services Specified in Sec-
tion 2-302, Award), Section 3-401(1) (Responsibility of Bidders and Offerors, Determina-
‘tion of Nonresponsibility), Section 3-403(3) (Cost or Pricing Data, Cost or Pricing Data
‘Not Required), Section 3-501 (Types of Contracts), Section 3-502 (Approval of Account-
ing System), and Section 3-503(2) (Multi-Term Contracts, Determination Prior to Use) are
final and conclusive unless they are clearly erroneous, arbitrary, capricious, or contrary to
law,

§3-702 Reporting of Anticompetitive Practices.
When for any reason cotlusion or other anticompetitive practices are suspected among

any bidders or offerors, a notice of the relevant facts shall be transmitted to the Attorney
General. ' ‘

§3-703 Hetention of Procurement Records.

All procurement records shall be retained and disposed of in accordance with records
retention guidelines and schedules approved by the [Attorney Generall. All retained docu-
ments shall be made available to the [Attorney General] or a designee upon request and
proper receipt therefor. -
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§3-704 Record of Procurement Actions Taken Under Section 3-205 (Sole Source
Procurement) and Section 3-206 (Emergency Procurements).

(1) Contents of Record. The Chief Procurement Officer shall maintain a record listing
all contracts made under Section 3-205 (Sole Source Procurement) or Section 3-206
(Emergency Procurements) for a minimum of [five] years, The record shall contain:
{a) each contracior’s name,
(b) the amount and type of each contract; and
(c) alisting of the supplies, services, or construction procured under each con-
tract.
(2) Submission to [Legislarure]l. A copy of such record shall be submitted to the
[legislature] on an annual basis. The record shall be available for public inspection.
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ARTICLE 4 —SPECIFICATIONS

Part 4—Definitions
§4-101 Definitions of Terms Used in this Ariicle. ~

(1) Specification means any description of the physical or functional characteristics, or
of the nature of a supply, service, or construction item. It may include a description of any
requirement for inspecting, testing, or preparing a supply, service, or construction item for
delivery.

DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer” Section 1-301(3}

“Construction™ : Section 1-301(4)

“May™ Section {-301(13)
“Regulation™ Section 1-301(18)
“Services” Section 1-301(19})
“Shall™ Section 1-301(20)
“Supplies” Section 1-301(21)
“Using Agency” Section 1-301(22)

Part B—Specifications
§4-201 Duties of the Policy Office.

The Policy Office shall promulgate regulations governing the preparation, mainte-
nance, and content of specifications for supplies, services, and construction required by the
[State].

§4-202  Dutles of the Chief Procurement Officer.

The Chief Procurement Officer shall prepare, issue, revise, maintain, and monitor the
use of specifications for supplies, services, and construction required by the [State].

COMMENTARY:

(1) The preceding two Sections emphasize the importance of proper specification preparation,
The Policy Office is directed to issue regulations governing the preparation and content of
specifications. Primary responsibility for implementing these regulations and issuing specifications
is centralized in the Chief Procurement Officer. Such centralization will enhance the {State’s]
capabilities to effectively produce, maintain, and revise specifications to ensure that they are
cogent and current. Centralization of drafting responsibility helps insulate specification prepara-
tion from influence from outside sources, provides continuity, facilitates development of drafting
skills, and provides a single location for the collection and dissemination of information on
specifications throughout the [State].

(2) Proper specification drafting requires experienced persons with superior writing skill, sup-
ported by adequate resources, The major goals of the drafters should be to encourage competition
and prevent favoritism in the preparation of specifications for items which economically meet the
needs of the [State]. It is contemplated that the responsible officers in the different [States] will
freely communicate with one another, exchange documents, and possibly hold joint meetings to
discuss specification preparation. In [States] which adopt Part E (Coordination, Training, and
Education) of Article 2 (Procurement Organization) of this Code, the Procurement Advisory
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Council and the Procurement Institute should focus on problems of specifications development

and suggest improvements where possible. Although the Code centralizes authority, it is presumed

that the Chief Procurement Officer will recognize the Using Agencies’ unigue needs in developing

and maintaining specifications, and maintain close communications to ensure that these needs are
©omet,

§4-203 Exempted ltems.

Specifications for supplies, services, or construction items procured under Section
2-302 (Authority to Contract for Certain Services), or exempted pursuant to Section 2-303
(Exemptions), may he prepared by a Purchasing Agency in accordance with the provisions
of this Article and regulations promulgated hereunder.

§4-204 Relationship With Using Agencies.

The Chief Procurement Officer shall obtain expert advice and assistance from person-
nel of Using Agencies in the development of specifications and may delegate in writing to a
Using Agency the authority to prepare and utilize its own specifications. s
§4-205 Maximum Practicable Competition.

All specifications shall seek to promote overall economy for the purposes intended
and encourage competition in satisfying the [State’s] needs, and shall not be unduly restric-
tive.

§4-206 Specifications Prepared by Architects and Engineers.
The requirements of this Article regarding the purposes and nonrestrictiveness of .

specifications shall apply to all specifications, including, but not limited to, those prepared
by architects, engineers, designers, and draftsmen for public contracts.
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ARTICLE 5—PROCUREMENT OF CONSTRUCTION,
ARCHITECT-ENGINEER AND LAND SURVEYING SERVICES
Part A—Definitions

§5-101 Definitions of Terms Used in this Article.
(1) Architect-Engineer and Land Surveying Sefrvz'&es are those professional services
within the.scope of the practice of architecture, professional engineering, or land surveying,

as defined by the laws of this State.

DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer™ Section 1-301(3)
“Construction” Section 1-301(4)
“Contract” Section 1-301(5)
“Contractor” Section 1-301(7)
“Invitation for Bids” Section 3-101(3}
“May” Section 1-301(13)
“Procurement Officer” Section 1-301(16)
“Purchasing Agency” Section 1-301(17)
“Regilation” Section 1-301(18)
“Services” Section 1-301(19)
“Shall” - Section.1-301(20)

Part B—Management of Construction Contracting

§5-21 Responsibility for Selection of Methods of Construction Contracting
Management.

The Policy Office shall promulgate regulations providing for as many alternative
methods of construction management as it may determine to be feasible. These regulations
shall:

(a) set forth criteria to be used in determining which method of construction
contracting management is to be used for a particular project;

(b} grant to the Chief Procurement Officer, or the head of the Purchasing
Agency responsible for carrying out the construction project, the discretion
to select the appropriate method of construction contracting managermnent
for a particular project; and

(c) require the Procurement Officer to execute and include in the contract file

' a written statement setting forth the facts which led to the selection of a
particular method of construction contracting management for each pro-
Jeet,

COMMENTARY:

(1) It is recognized that at least the following methods currently are being used for contro] and
coordination of construction projects:

(a) a single prime contractor (including a turnkey or design-build contractor);
(b)  multiple prime contractors managed by
(i) a designated general contractor;
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(ii} a construction manager; or
(iii)  a [State] Procurement Officer or a Purchasing Agency.

A contract clause which simply requires separate prime contractors to cooperate and coordinate
with each other without a central planning and management coordinator is not considered an ac-
ceptable method of construction contracting management.

(i) The single prime contractor method of contracting for construction is proscribed by some
State statutes. Where such statutory prohibition exists, if it is to be continued, it should be referred
to in this Section,

Part C—Bonds
§5-301 Bid Security.

(1) Requirement for Bid Security. Bid security shall be required for all competitive
sealed bidding for construction contracts when the price is estimated by the Procurement
Officer to exceed [$ ] [an amount established by regulation of the Policy Office]. Bid
security shall be a bond provided by a surety company authorized to do business in this
State, or the equivalent in cash, or otherwise supplied in a form satisfactory to the [State].
Nothing herein prevents the requirement of such bonds on construction contracts under

[$ ] {the amount set by the Policy Office] when the circumstances warrant.
(2) Amount of Bid Security. Bid security shall be in an amount equal to at least
[ %} of the amount of the bid.

(3) Rejection of Bids for Noncompliance with Bid Security Requirements. When the In-
vitation for Bids requires security, noncompliance requires that the bid be rejected uniess,
pursuant to Policy Office regulations, it is determined that the bid fails to comply in a non-
substantial manner with the security requirements.

(4) Withdrawal of Bids. After the bids are opened, they shall be irrevocable for the
period specified in the Invitation for Bids, except as provided in Section 3-202(6) (Com-
petitive Sealed Bidding, Correction or Withdrawal of Bids; Cancellation of Awards). If a
bidder is permitted to withdraw its bid before award, no action shall be had against the bid-
der or the bid security.

§5-302 Contract Performance and Payment Bonds.

(1) When Required—Amounts. When a construction contract is awarded in excess of
[$25,000], the following bonds or security shall be delivered to the [State] and shall become
binding on the parties upon the execution of the contract:

(a) a performance bond satisfactory to the {State], executed by a surety com-
pany authorized to do business in this State or otherwise secured in a man-
ner satisfactory to the {State], in an amount equal to 100% of the price
specified in the contract; and

(b) a payment bond satisfactory to the [State], executed by a surety company
authorized to do business in this State or otherwise secured in 2 manner
satisfactory to the [State], for the protection of all persons supplying labor
and material to the contractor or its subcontractors for the performance of
the work provided for in the contract. The bond shall be in an amount
equal to 100% of the price specified in the contract.

(2) Reduction of Bond Amounts. The Policy Office may promulgate regulations that
authorize the Chief Procurement Officer or head of a Purchasing Agency to reduce the
amount of performance and payment bonds to [50%] of the contract price for each bond.
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(3) Authority to Require Additional Bonds. Nothing in this Section shall be construed to
limit the authority of the [State] to require a performance bond or other security in addition
to those bonds, or in circumstances other than specified in Subsection (1) of this Section.

(4) Suits on Payment Bonds—Right to Institute. Every person who has furnished labor
or material to the contractor or its subcontractors for the work provided in the contract, in
respect of which a payment bond is furnished under this Section, and who has not been paid
in full therefor before the expiration of a period of 90 days after the day on which the last of
the labor was done or performed by such person or material was furnished or supplied by
such person for which such claim is made, shall have the right to sue on the payment bond
for the amount, or the balance thereof, unpaid at the time of institution of such suit and to
prosecute said action for the sum or sums justly due such person; provided, however, that
any person having a direct contractual relationship with a subcontractor of the contractor,
but no contractual relationship express or implied with the contractor furnishing said pay-
ment bond, shall have a right of action upon the payment bond upon giving written notice to
the contractor within 90 days from the date on which such person did or performed. the last
of the labor or furnished or supplied the last of the material upon which such claim is made,
stating with substantial accuracy the amount claimed and the name of the party to whom the
material was furnished or supplied or for whom the labor was done or performed. Such
notice shall be personally served or served by mailing the same by registered or certified
mail, postage prepaid, in an envelope addressed to the contractor at any place the contrac-
tor maintains an office or conducts its business.

(5) Suits on Payment Bonds— Where and When Brought. Every suit instituted upon a
payment bond shall be brought in a court of competent jurisdiction for the county or district
in which the construction contract was to be performed, but no such suit shall be com-
menced after the expiration of one year after the day on which the last of the labor was per-
formed or material was supplied by the person bringing suit. The obligee named in the bond
need not be joined as a party in any such suit.

COMMENTARY:

The provision of this Section with respect to suits on payment bonds essentially follows the
Miller Act, 40 U.S.C., §270 (1970), and many similar State statutes,

§5-303 Bond Forms and Copies.

(1) Bond Forms, The Policy Office shall promulgate by regulation the form of the
bonds required by this Part.

-(2) Certified Copies of Bonds. Any person may request and obtain from the [State] a
certified copy of a bond upon payment of the cost of reproduction of the bond and postage,
if any. A certified copy of a bond shall be prima facie evidence of the contents, execution,
and delivery of the original.

Part D—Construction Contract Clauses and Fiscal Responsibility
§5-401 Contract Clauses and Their Administration.

(1) Contract Clauses. The Policy Office shall promulgate regulations requiring the in-
clusion in [State] construction contracts of clauses providing for adjustments in prices, time
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of performance, or other contract provisions, as appropriate, and covering the following
subjects:
(a) the unilateral right of the [State] to order in writing:
(i) changes in the work within the scope of the contract; and
(ii) changes in the time of performance of the contract that do not alter
the scope of the contract work;
(b} variations occurring between estimated quantities of work in a contract
and actual quantities;
(c) suspension of work ordered by the [State]; and 7
(d) site conditions differing from those indicated in the contract, or crdinarily
encountered, except that differing site conditions clauses promulgated by
the Policy Office need not be included in a contract:
(i) when the contract is negotiated;
(i) when the contractor provides the site or design; or
(iii) when the parties have otherwise agreed with respect to the risk of
differing site conditions. -

COMMENTARY:

The phrase “or other contract provisions” of this Section is not intended to alter the price ad-
fustment provisions set forth in Subsection (2) of this Section, This Subsection is intended to enable
the parties to deal with the effects of changes, variations in estimated quantities, suspensions of
work, and differing site conditions on matters other than price or time for performance. For exam -
ple, where a change order revises the specification, not only price or time for performance may be
affected, but other terms or conditions such as insurance or inspection may also be affected.

(2) Price Adjustments.

(a) Adjustments in price pursuant to clauses promulgated under Subsec-
tion (1) of this Section shall be computed in one or more of the following
ways:

(i) by agreement on a fixed price adjustment béfore commencement of

the pertinent performance or as soon thereafter as practicable;

(ii) by unit prices specified in the contract or subsequently agreed upon;

(iii) by the costs attributable to the events or situations under such clauses
-with adjustment of profit or fee, all as specified in the contract or sub-
sequently agreed upon;

(iv) in such other manner as the contracting parties may mutually agree;
or

(v) inthe absence of agreement by the parties, by a unilateral determina-
tion by the [State] of the costs attributable to the events or situations
under such clauses with adjustment of profit or fee, all as computed
by the [State] in accordance with applicable sections of the reguia-
tions promulgated under Article 7 (Cost Principles) and subject to
the provisions of Article 9 (Legal and Contractual Remedies).

(b) A contractor shall be required to submit cost or pricing data if any adjust-
ment in contract price is subject to the provisions of Sectton 3-403 (Cost or
Pricing Data).

(3) Additional Contract Clauses. The Policy Office shall promulgate regulations re-
quiring the inclusion in [State] construction contracts of clauses providing for appropriate
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remedles and covering the following subjects:

(a) liquidated damages as appropriate;

(b) specified excuses for delay or nonperformance;

~(c) termination of the contract for default; and
(d) termination of the contract in whole or in part for the convenience of the
[State]. ‘
(4) Modification of Required Clauses. The Chief Procurement Officer or the head of a

Purchasing Agency may vary the clauses promulgated by the Policy Office under Subsec-
tion (1} and Subsection (3} of this Section for inclusion in any particular [State] construc-
tion contract, provided that any variations are supported by a written determination that
states the circumstances justifying such variations, and provided that notice of any such
material variation be stated in the Invitation for Bids or Request for Proposals.

COMMENTARY:

(1) This Section directs the Policy Office to promulgate contract clauses that call for adjustment
of price, time for performance, or other contract provisions as appropriate with respect to situa-
tions that continually develop on construction projects. It does not require these situations to be
treated in any particular way, but it does require that they be anticipated and addressed.

{2) Subsection (2) permits price adjustments pursuant to any clauses promulgated under Sub-
section (1) to be determined in accordance with the contract terms or by agreement. Absent an
agreement, the Procurement Officer will make a unilatera! determination of the price adjustment
which is subject to appeal under Article 9 (Legal and Contractual Remedies).

(3) In using unit prices it must be remembered that great variations in the number of units re-
quired may necessitate adjustments in the unit price.

(4) Other clauses not normally subject to the pricing formulas of Subsection (2) are also re-
quired to be included in the contract as appropriate by Subsection {3).

§5-402 Fiscal Responsibility.

Every contract modification, change order, or contract price adjustment under a con-
struction contract with the [State] in excess of [$ ] shall be subject to prior written cer-
tification by the fiscal officer of the entity responsible for funding the project or the con-
tract, or other official responsible for monitoring and reporting upon the status of the costs
of the total project budget or contract budget, as to the effect of the contract modification,
change order, or adjustment in contract price on the total project budget or the total con-
tract budget. In the event that the certification of the fiscal officer or other responsible
official discloses a resulting increase in the total project budget and/or the total contract
budget, the Procurement Officer shall not execute or make such contract modification,
change order, or adjustment in contract price unless sufficient funds are available therefor,
or the scope of the project or contract is adjusted so as to permit the degree of completion
that is feasible within the total project budget and/or total contract budget as it existed prior
to the contract modification, change order, or adjustment in contract price under con-
sideration; provided, however, that with respect to the validity, as to the contractor, of any
executed contract modxﬁcatlon change order, or adjustment in contract price which the
contractor has reasonably relied upon, it shail be presumed that there has been compliance
with the provisions of this Section.
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FPart E—Architect-Engineer and Land Surveying Services
§56-501  Architect-Engineer and Land Surveying Services.

(1) Applicability. Architect-engineer and land surveying services shall be procured as
provided in this Section except as authorized by Section 3-204 (Small Purchases), Section
3-205 (Sole Source Procurément), and Section 3-206 (Emergency Procurements).

{2) Policy. 1t is the policy of this [State] to publicly announce all requirements for
architect-engineer and land surveying services and to negotiate contracts for architect-
engineer and land surveying services on the basis of demonstrated competence and
. qualification for the type of services required, and at fair and reasonable prices,

(3) Architect-Engineer Selection Committee. In the procurement of architect-engineer
and land surveying services, the Chief Procurement Officer or the head of a Purchasing
Agency shall encourage firms engaged in the lawful practice of their profession to submit
annually a statement of qualifications and performance data. [The Chief Procurement
Officer or the head of a Purchasing Agency, the Procurement Officer, and [the State
Architect]] shall comprise the Architect-Engineer Selection Committee for each architect-
engineer and land surveying services contract over [$ 1. The Selection Committee for
architect-engineer and land surveying services contracts under this amount shall be
established in accordance with regulations promulgated by the Policy Office. The Selection
Committee shall evaluate current statements of qualifications and performance data on file
with the [State], together with those that may be submitted by other firms regarding the pro-
posed contract. The Selection Committee shall conduct discussions with no less than three
firms regarding the contract and the relative utility of alternative methods of approach for
furnishing the required services, and then shall select therefrom, in order of preference,
based upon criteria established and published by the Selection Committee, no less than
three of the firms deemed to be the most highly qualified to provide the seryices required.

{4) Negotiation. The Procurement Officer shall negotiate a contract with the highest
qualifted firm for architect-engineer or land surveying services at compensation which the
Procurement Officer determines in writing to be fair and reasonable to the [State]. In mak-
ing this decision, the Procurement Officer shall take into account the estimated value, the
scope, the complexity, and the professional nature of the services to be rendered. Should the -
Procurement Officer be unable to negotiate a satisfactory contract with the firm considered
to be the most qualified, at a price the Procurement Officer determines to be fair and

reasonable to the [State], negotiations with that firm shall be formally terminated. The Pro-
" curement Officer shall then undertake negotiations with the second most qualified firm.
Failing accord with the second most qualified firm, the Procurement Officer shall formally
terminate negotiations. The Procurement Officer shall then undertake negotiations with the
third most quatified firm. Should the Procurement Officer be unable to negotiate a contract
at a fair and reasonable price with any of the selected firms, the Procurement Officer shajl
select additional firms in order of their competence and quatifications, and the Procure-
ment Officer shall continue negotiations in accordance with this Section until an agreement
is reached.

COMMENTARY:

(1) This Section applies to procurement of all services within the scope of architecture, profes-
sional engineering, or land surveying as defined by the laws of the State whether or not construc-
tion is involved.
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.(2) The principal reasons supporting this selection procedure for architect-engineer and land
surveying services are the lack of a definitive scope of work for such services at the time the selec-
tion is made and the importance of selecting the best qualified firm. In general, the architect-
engineer or land surveyor is engaged to represent the [State’s] interests and is, therefore, in a
different relationship with the [State] from that normally existing in a buyer.selier situation. For
these reasons, the qualifications, competence, and availability of the three most qualified architect-
engineer or land surveying firms are considered initially, and price negotiated later.

(3) It is considered more desirable to make the qualification selection first and then to discuss
the price because both parties need to review in detail what is involved in the work (for example,
estimates of man-hours, personnel costs, and alternatives that the architect-engineer or land sur-
veyor should consider in depth). Once parameters have been fully discussed and understood and
the architect-engineer or land surveyor proposes a fee for the work, the recommended procedure
requires the [State] to make its own evaluation and judgment as to the reasonabieness of the fee,

(4) if the fee is fair and reasonable, award is made without consideration of proposals and fees
of other competing firms. If the fee cannot be negotiated to the satisfaction of the [State], negotia-
tions with other qualified firms are initiated. Thus price clearly is an important factor in the award
of the architect-engineer or land surveying services contract under this procedure. The principal
difference between the recommended procedure for architect-engineer and land surveyor selection
and the procedures used in most other competitive source selections is the point at which price is
considered.

(5) If an enacting jurisdiction desires to use a different selection process, then it may consider
the following language:

“The Procurement Officer shall negotiate with the highest qualified firms for a
contract for architeci-engineer or land surveying services at compensation which the
Procurement Officer determines in writing to be fair and reasonable to the [State]. In
making such determination, the Procorement Officer shall take into account, iu the
following order of importance, the professional competence of offerors, the technical
merits of offers, and the price for which the services are to he rendered.”
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ARTICLE 6—MODIFICATION AND TERMINATION OF
CONTRACTS FOR SUPPLIES AND SERVICES

§6-101 Contract Clauses and Their Adminstration.

(1) Contract Clauses. The Policy Office may promulgate regulations permitting or re-
quiring the inclusion of clauses providing-for adjustments in prices, time of performance, or
other contract provisions as appropriate covering the following subjects:

(a) the unilateral right of the [State] to order in writing:

(i}
(i)

changes in the work within the scope of the contract; and
temporary stopping of the work or delaying performance; and

(b} variations occurring between estimated quantities of work in a contract
and actual quantities, '

COMMENTARY:

The phrase “or other contract provisions” of this Subsection is not intended to alter the price
adjustment provisions set forth at Subsection (2) of this Section. It is intended to enable the parties
to deal with the effects of changes, temporary work stoppages, and variations in estimated quan-
tities. For example, where a change order requires the delivery of alternate products, not only price
or time of performance may be affected, but other terms or conditions such as insurance or inspec-
tion may be affected.

(2) Price Adjustments.
(a) Adjustments in price pursuant to clauses promulgated under Subsec-
tion (1) of this Section shall be computed in one or more of the following

ways:

(i)
(ii)
(iii)
(iv)
v)

by agreement on a fixed price adjustment before commencement of
the pertinent performance or as soon thereafter as practicable;

by unit prices specified in the contract or subsequently agreed upon;
by the costs attributable to the events or situations under such clauses
with adjustment of profit or fee, all as specified in the contract or sub-
sequently agreed upon;

in such other manner as the contracting parties may mutually agree;
or

in the absence of agreement by the parties, by a unilateral determina-
tion by the [State] of the costs attributable to the events or situations
under such clauses with adjustment of profit or fee, all as computed
by the [State] in accordance with applicable sections of the regula-
tions promulgated under Article 7 (Cost Principles) and subject to
the provisions of Article 9 (LLegal and Contractual Remedies).

(b) A contractor shall be required to submit cost or pricing data if any adjust-
ment in contract price is subject to the provisions of Section 3-403 (Cost or
Pricing Data).
(3) Additional Contract Clauses. The Policy Office may promulgate regulations includ-
ing, but not limited to, regulations permitting or requiring the inclusion in [State] contracts
-of clauses providing for appropriate remedies and covering the following subjects:

43



§6-101

(a) liquidated damages as appropriate;

(b) specified excuses for delay or nonperformance;

(¢} termination of the contract for default; and _

(d} termination of the contract in whole or in part for the convenience of the

: [State].

(4) Modification of Clauses. The Chief Procurement Officer or the head of a Purchas.
ing Agency may vary the clauses promulgated by the Policy Office under Su bsectlop (1) and
Subsection (3) of this Section for inclusion in any particular [State] contract; Qrowded that
any variations are supported by a written determination that states t!'le'cwcumstanc?s
Justifying such variation and provided that notice of any such material variation be stated in
the Invitation for Bids or Request for Proposals.

COMMENTARY:

(1) This Section permits the Policy Office to promulgate contract clauses covering s;ttuatlons
that frequently develop. It does not require these situations to be treated in any particular way.

(2) Subsection (2) permits price adjustments to be determined in acc?ordance with the contract
terms or by agreement. Absent an agreement, the Procurement Officer will make a unilateral deter-
mination of the price adjustment which is subject to appeal under Article 9 (Lega! and Contractual
Remedies).

(3) In using unit prices it must be remembered that great variations in the number of units re-
quired may necessitate adjustments in the unit price.

(4) Other useful clauses not normally subject to the pricing formuias of Subsection {2) may be
promulgated under Subsection (3),

DEFINITIONAL CROSS-REFERENCES:

Section 1-301(3)

“Chief Procurement Qfficer™
Section 1-301(5)

“Contract”

“Contractor” Section 1-301(7)
"Data” Section 1-301(8)
“*May" Section 1-301(13)
“Regulation™ Section 1-301(18)
“Shail” Section 1-301(20)
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ARTICLE 7—COST PRINCIPLES

§7-101 Cost Principles Regulatiors Required.

The Policy Office shall promulgate regulations setting forth cost principles which
sha}ll be used to determine the allowability of incurred costs for the purpose of reimbursing
costs under contract provisions which provide for the reimbursement of costs, provided that
if a written determination is approved at a level above the Procurement Officer, such cost
principles may be modified by contract.

COMMENTARY:

(1) The cost principles regulations promulgated by the Policy Office may be authorized for use
by [State] officials as guidelines when negotiating estimated costs or fixed prices when the absence
of open market competition precludes the use of competitive sealed bidding; when negotiating ad-
Justments for [State]-directed changes or modifications in contract performance; when negotiating
settlements of contracts which have been terminated; or as appropriate in other situations where
the determination of estimated or incurred costs is involved. They should not be construed as
establishing requirements to be used when negotiating. In such negotiations, the basic considera-
tion should be whether the cost information used to determine prices, adjustments, and settiements
is based on generally accepted accounting principles.

(2) In cost-reimbursement contracts the cost principles may be modified by contract as a matter
of legislative right.

(3} The authority to promulgate regulations conferred in Section 2-102 (Authority and Duties
of the Policy Office) includes the power to promulgate regulations providing for price analysis and
using cost principles for guidance in negotiations, adjustments, and settlements.

DEFINITIONAL CROSS-REFERENCES:

“Contract” Section 1-301(5)

“May" Section 1-301(13)
“Regulation™ Section 1-301(18)
“Shall™ Section 1-301(20)

45






§58-101

ARTICLE 8—SUPPLY MANAGEMENT

Part A—Definitions
$8-101 Definitions of Terms Used in this Article.

(1) Excess Supplies means any supplies other than expendable supplies having a re-
maining useful life but which are no longer required by the Using Agency in possession of
the supplies.

(2) Expendable Supplies means all tangible supplies other than nonexpendable sup-
plies. :
(3) Nonexpendable Supplies means all tangible supplies having an original acquisition
cost of over {$100] per unit and a probabie useful life of more than one year.

{4) Supplies means, for purposes of this Article, supplies owned by the [State]. (See
Section 1-301(21) (Supplies)).

(5) Surplus Supplies means any supplies other than expendable supplies no longer hav-
ing any use to the [State]. This includes obsolete supplies, scrap materials, and nonexpend-
able supplies that have completed their useful life cycle.

DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer™ Section 1-301(3)

“Employee” Section 1-301(10)
“Regulation™ Section 1-301(18)
“Shall” ] Section 1-301(20}
“Using Agency” Section 1-301(22)

Part B—Regulations Required
§8-201 Suppiy Management Regulations Required.

The Policy Office shall promulgate regulations governing:

(a) themanagement of supplies during their entire life cycle;

(b) the sale, lease, or disposal of surplus supplies by public auction, competi-
tive sealed bidding, or other appropriate method designated by regulation,
provided that no employee of the owning or disposing agency shall be en-
titled to purchase any such supplies; and

(c) transfer of excess supplies.

Part C~—Proceeds
§8-301 Aliocation of Proceeds from Sale or Disposal of Surplus Supplies.
Unless otherwise provided by law, the Chief Procurement Officer shall be em-

powered, pursuant to reguiations promuigated by the Policy Office, to allocate proceeds
from the sale, lease, or disposal of surplus supplies.
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ARTICLE 9—LEGAL AND CONTRACTUAL REMEDIES

Part A—Pre-Litigation Resolution of Controversies
§9-101 Authority to Resolve Protested Solicitations and Awards.

(1) Right to Protest. Any actual or prospectii.re bidder, offeror, or contractor who is ag-
grieved in connection with the solicitation or award of a contract may protest to the Chief
Procurement Officer or the head of a Purchasing Agency. The protest shall be submitted in
writing within {14 days] after such aggrieved person knows or should have known of the
facts giving rise thereto.

(2) Authority to Resolve Protests. The Chief Procurement Officer, the head of a
Purchasing Agency, or a designee of either officer shall have the authority, prior to the com-
mencement of an action in court concerning the controversy, to settle and resolve a protest
of an aggrieved bidder, offeror, or contractor, actual or prospective, concerning the
solicitation or award of a contract. This authority shall be exercised in accordance with
regulations promulgated by the Policy Office.

(3) Decision. If the protest is not resolved by mutual agreement, the Chief Procure-
ment Officer, the head of a Purchasing Agency, or a designee of either officer shall
promptly issue a decision in writing, The decision shall:

(a) “state the reasons for the action taken; and

(b) inform the protestant of its right to judicial *or administrative * review as
provided in this Article,

(4) Notice of Decision. A copy of the decision under Subsection (3) of this Section shall
be mailed or otherwise furnished immediately to the protestant and any other party. 1nter-
vening.

(5) Finality of Decision. A decision under Subsection (3) of this Section shall be final
and conclusive, unless fraudulent, or:

(a) any person adversely affected by the decision commences an action in
court in accordance with Section 9-401(1) (Waiver of Sovereign Immunity
in Connection with Contracts, Solicitation and Award of Contracts); or

{b) *any person adversely affected by the decision appeals administratively to
the Procurement Appeals Board in accordance with Section 9-506 (Protest
of Solicitations or Awards).*

(6) Stay of Procurements During Protests. In the event of a timely protest under Subsec-
tion (1) of this Section, under Section 9-401(1) (Waiver of Sovereign Immunity in Connec-
tion with Contracts, Solicitation and Award of Ceontracts), or under *Section 9-505
(Jurisdiction of Procurement Appeals Board),* the [State] shall not proceed further with
the solicitation or with the award of the contract until the Chief Procurement Officer, after
consultation with the head of the Using Agency or the head of a Purchasing Agency, makes
a written determination that the award of the contract without delay is necessary to protect
substantial interests of the [State].

(7) Entitlement to Costs. In addition to any other relief, when a protest is sustained and
the protesting bidder or offeror should have been awarded the contract under the solicita-
" tion but is not, then the protesting bidder or offeror shall be entitled to the reasonable costs
incurred in connection with the solicitation, including bid preparation costs other than at-
torney’s fees.

*To be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.
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COMMENTARY:

' (1) It is essential that bidders, offerors, and contractors have confidence in the procedures for
soliciting and awarding contracts. This can best be assured by allowing an aggrieved person to pro-
test the solicitation, award, or related decision. This Section and Section 9-506 (Protest of Solicita-
tions or Awards} would permit actual or prospective bidders or offerors, or contractors, to:

(a)  promptly protest the solicitation or award to the procurement officials;

(b)  promptly seek relief in the State courts; or

(c)  have the protest decision reviewed by the Procurement Appeals Board provided in
Part E,

{2) Nothing in this Section is intended to affect the power of the [Attorney General] to settle ac-
tions pending before the Procurement Appeals Board or the courts.

(3) Whether or not citizen or taxpayer remedies would be available would be controlled by ex-
isting local law,

(4) In general, the filing of a protest should halt the procurement until the controversy is
resolved. In order to allow essential governmental functions to continue, Subsection (6} provides
that the [State] may proceed with the solicitation or award of the contract, despite the protest, upon
a determination in writing by the Chief Procurement Officer or the head of the Purchasing Agency
that such action is necessary. It is expected that such a determination will occur only in those few
circumstances where it is necessary to protect a substantial interest of the [State].

(5} The award of costs under Subséction (7} is intended to compensate a party for reasonable
expenses incurred in connection with a solicitation for which that party was wrongfully denied a
contract award. No party can recover profits which it anticipates would have been made if that par-
ty had been awarded the contract. Attorney’s fees associated with the filing and prosecution of the
protest are not recoverable.

§9-102 Authority to Debar or Suspend.

(1) Authority. After reasonable notice to the person involved and reasonable oppor-
tunity for that person to be heard, the Chief Procurement Officer or the head of a Purchas-
ing Agency, after consultation with the Using Agency and the [Attorney General], shall
have authority to debar a person for cause from consideration for award of contracts. The
" debarment shall not be for a period of more than [three years]. The same officer, after con-
sultation with the Using Agency and the [Attorney General], shall have authority to sus-
pend a person from consideration for award of contracts if there is probable cause for
debarment. The suspension shall not be for a period exceeding [three months]. The
authority to debar or suspend shall be exercised in accordance with regulations promul-
gated by the Policy Office.

COMMENTARY:

It is intended that the Attorney General or equivalent legal officer in the enacting jurisdiction
will be consulted, .

(2) Causes for Debarment or Suspension. The causes for debarment or suspension in-
clude the following:

(a) conviction for commission of a criminal offense as an incident to obtaining
or attempting to obtain a public or private contract or subcontract, or in
the performance of such contract or subcontract;

(b) conviction under State or federal statutes of embezzlement, theft forgery,
bribery, falsification or destruction of records, receiving stolen property,
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or any other offense indicating a lack of business integrity or business
honesty which currently, seriously, and directly affects responsibility as a
[State] contractor;

(¢) conviction under State or federal antitrust statutes arising out of the sub-
mission of bids or proposals;

(d) violation of contract provisions, as set forth below, of a character which is
regarded by the Chief Procurement Officer or the head of a Purchasing
Agency to be so serious as to justify debarment action:

(i) deliberate failure without good cause to perform in accordance with
the specifications or within the time limit provided in the contract; or

(i) arecent record of failure to perform or of unsatisfactory performance
in accordance with the terms of one or more contracts; provided that
failure to perform or unsatisfactory performance caused by acts
beyond the control of the contractor shall not be considered to be a
basis for debarment;

(e} any other cause the Chief Procurement Officer or the head of a Purchasing
Agency determines to be so serious and compelling as to affect respon-
sibility as a [State] contractor, including debarment by another govern-
mental entity for any cause listed in regulations of the Policy Office; and

(f) for violation of the ethical standards set forth in Article 12 (Ethics in

, Public Contracting).

(3) Decision. The Chief Procurement Officer or the head of a Purchasing Agency shall
issue a written decision to debar or suspend. The decision shall:

(a) state the reasons for the action taken; and

(b) inform the debarred or suspended person involved of its rights to judicial
*or administrative * review as provided in this Article.

(4) Notice of Decision. A copy of the decision under Subsection (3) of this Section shall
be mailed or otherwise furnished immediately to the debarred or suspended person and any
other party intervening. :

(5) Finality of Decision. A decision under Subsection (3) of this Section shall be final
and conclusive, unless fraudulent, or

(a) the debarred or suspended person commences an action in court in accor-
dance with Section 9-401(2) (Waiver of Sovereign Immunity in Connec-
tion with Contracts, Debarment or Suspension); or

(b) *the debarred or suspended person appeals administratively to the Pro-
curement Appeals Board in accordance with Section 9-507 (Suspension or
Debarment Proceedings). *

£9-103 Authority to Resoive Contract and Breach of Contract Controversies.

(1) Applicability. This Section applies to controversies between the [State] and a con-
tractor and which arise under, or by virtue of, a contract between them. This includes with-
out limitation controversies based upon breach of contract, mistake, misrepresentation, or
other cause for contract modification or rescission.

(2) Authority. The Chief Procurement Officer, the head of a Purchasing Agency, or a
designee of either officer is authorized, prior to commencement of an action in a court con-
cerning the controversy, to settle and resolve a controversy described in Subsection (1) of

*To be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.
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this Section. This authority shall be exercised in accordance with regulations promulgated
by the Policy Office.

(3) Decision. If such a controversy is not resolved by mutual agreement, the Chief Pro-
curement Officer, the head of a Purchasing Agency, or the designee of either officer shall
promptly issue a decision in writing. The decision shall:

(a) state the reasons for the action taken; and
(b) inform the contractor of its right to judicial *or administrative * review as
provided in this Article.

(4) Notice of Decision. A copy of the decision under Subsection (3) of this Section shall
be mailed or otherwise furnished immediately to the contractor,

(5) Finality of Decision. The decision under Subsection (3) of this Section shall be final
and conclusive, unless fraudulent, or:

(a) the contractor commences an action in court in accordance with Section
9-401(3) (Waiver of Sovereign Immunity in Connection with Contracts,
Actions Under Contracts or for Breach of Contract); or

(b) *the contractor appeals administratively to the Procurement Appeals
Board in accordance with Section 9-508 (Contract and Breach of Contract
Controversies), *

(6) Failure to Render Timely Decision. If the Chief Procurement Cfficer, the head of a
Purchasing Agency, or the designee of either officer does not issue the written decision re-
quired under Subsection (3) of this Section within [120 days] after written request for a final
decision, or within such longer period as may be agreed upon by the parties, then the con-
tractor may proceed as if an adverse decision had been received. '

COMMENTARY:

(1) The word “controversy” is meant to be broad and all-encompassing. It includes the full
spectrum of disagreements from pricing of routine contract changes to ¢laims of breach of centract.

(2) Subsection {(2) gives the Chief Procurement Officer and any Purchgsing Agencies the
authority to settle all contract claims and controversies prior to the filing of a suit, This may avoid
unnecessary litigation and often is essential for fair treatment of parties contracting with the
[State]. On the other hand, some safeguards are needed, Limitations upon the power to settle,’in-
cluding prerequisite approvals, should be established by appropriate regulation.

(3) It is important that administrative action upon claims be expeditious. Subsection (6) recog-
nizes, however, that there can be complicaied problems which require a considerable time for good
faith tnvestigation and negotiation, and that often claimants do not submit adequate documenta-
tion in support of their claims,

Part B—Solicitations or Awards in Violation of Law
§9-201 Applicability of this Part.
The provisions of this Part apply where it is determined administratively, or upon ad-

ministrative or judicial review, that a solicitation or award of a contract is in violation of
law.

*To be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.

52



§8-401

§9-202 Remedies Prior to an Award.

If prior to award it is determined that a solicitation or proposed award of a contract is
in violation of law, then the solicitation or proposed award shall be:
(a) cancelled; or '
{b) revised to comply with the law,

§9-203 Remedies After an Award.

If after an award it is determined that a solicitation or award of a contract is in viola-
tion of law, then:
(a) if the person awarded the contract has not acted fraudulently or in bad
faith:
(i) the contract may be ratified and affirmed, provided it is determined
that doing so is in the best interests of the [State]; or
(ii) the contract may be terminated and the person awarded the contract
shall be compensated for the actual expenses reasonably incurred
under the contract, plus a reasonable profit, prior to the termination;
(b) if the person awarded the contract has acted fraudulently or in bad faith:
(i) the contract may be declared null and void; or
(ii) the contract may be ratified and affirmed if such action is in the best
interests of the [State], without prejudice to the [State’s] rights to such
damages as may be appropriate.

Part C—Interest
§9-301 Interest.

Interest on amounts ultimately determined to be due to a contractor or the [State]
shall be payable at the statutory rate applicable to judgments from the date the claim arose
through the date of decision or judgment, whichever is later.

Part D—Waiver of Sovereign Immunity; Limitations on Actions
§9-401 Waiver of Sovereign immunity in Connection with Contracts.

(1) Solicitation and Award of Contracts. The [designated court or courts of the State]
shall have jurisdiction over an action between the [State] and a bidder, offeror, or contrac-
tor, prospective or actual, to determine whether a solicitation or award of a contract is in
accordance with the Constitution, statutes, regulations, and the terms and conditions of the
solicitation. The [designated court or courts of the State] shall have such jurisdiction,
whether the actions are at law or in equity, and whether the actions are for monetary
damages or for declaratory, injunctive, or other equitable relief.

(2) Debarment or Suspension. The [designated court or courts of this State] shall have
jurisdiction over an action between the [State] and a person who is subject to a suspension or
debarment proceeding, to determine whether the debarment or suspension is in accordance
with the Constitution, statutes, and regulations, The [designated court or courts of the State]
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shall have such jurisdiction, whether the actions are at law or in equity, and whether the ac-
tions are for declaratory, injunctive, or other equitable relief.

(3) Actions Under Contracts or for Breach of Contract, The [designaied court or courts
of this State] shall have jurisdiction over an action between the [State] and a contractor, for
any cause of action which arises under, or by virtue of, the contract, whether the action is at
law or in equity, whether the action is on the contract or for a breach of the contract, and
whether the action is for monetary damages or declaratory, injunctive, or other equitable
relief.

(4) Limited Finality for Administrative Determinations. In any judicial action under this
Section, factual or legal determinations by employees, agents, or other persons appointed
by the [State] shall have no finality and shall not be conclusive, notwithstanding any con-
tract provision, regulation, or rule of law to the contrary, except to the extent provided in:

{a)  Section 3-701 (Finality of Determinations); ‘

(b) *Section 9-506(4) (Protest of Solicitations or Awards, Standard of Review
for Factual Issues);*

(¢) *Section 9-507(4) (Suspension or Debarment Proceedings, Standard of
Review for Factual Issues);* and

(d) *Section 9-508(4) (Contract and Breach of Contract Controversies, Stand-
ard of Review for Factual Issues).*

COMMENTARY:

Where the court issues a temporary or preliminary injunction pendente lite, in order to protect
the [State} and/or successful bidder from further loss due to rising costs or other causes, the court
may, under applicable local law, condition the granting of such temporary or preliminary relief
upon the posting of reasonable security,

§9-402 Time Limitations on Actions. -

(1) Protested Solicitations and Awards. Any action under Section 9-401(1) (Waiver of
Sovereign Immunity in Connection with Contracts, Solicitations and Award of Contracts)
shall be initiated as follows:

(a) within [30] days after the aggrieved person knows or should have known of
the facts giving rise to the action; or

(b} within [I4] days after receipt of a final administrative decision pursuant to
either Section 9-101(3) (Authority to Resolve Protested Solicitations and
Awards, Decision) or *Section 9-506(3) (Protest of Solicitations or
Awards, Decision), whichever is applicable. *

(2) Debarments and Suspensions for Cause. Any action under Section 9-401(2) (Waiver
of Sovereign Immunity in Connection with Contracts, Debarment or Suspension) shall be
commenced within {six] months after receipt of the decision of the Chief Procurement
Officer or head of a Purchasing Agency under Section 9-102(3) (Authority to Debar or Sus-
pend, Decision), the decision of the [Ethics Commission] under Section 12-302(2)(c) (Civil
and Administrative Remedies Against Non-Employees Who Breach Ethical Standards,
Supplemental Remedies), or *the decision of the Procurement Appeals Board under Sec-
tion 9-507(3) (Suspens'ion or Debarment Proceedings, Decision),* whichever is applicable.

*To be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.
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(3) Actions Under Contracts or for Breach of Contract. The statutory limitations on an
action between private persons on a contract or for breach of contract shall apply to any ac-
tion commenced pursuant to Section 9-401(3) (Waiver of Sovereign Immunity in Connec-
tion with Contracts, Actions Under Contracts or for Breach of Contract), *except notice of
appeals from the Procurement Appeals Board pursuant to Section 9-510(1) (Appeal and
Review of Procurement Appeals Board Decisions, Appeal) concerning actions on a con-
tract or for breach of contract shall be filed within [12] months after the date of the Pro-
curement Appeals Board decision. *

COMMENTARY:

(1) The requirement that lawsuits be filed within a stipulated time is necessary to guard against
stale claims and to provide the {State] with certainty regarding the extent of its liability in a par-
ticular controversy. '

(2) Some preference has been expressed for prescribing uniform limitation periods for actions
under this Article. However, in contract and breach of contract actions, this Article applies the
same limitations to actions involving the [State] as are applied to contract actions between private
persons.

[OPTIONAL PART]
Part E—Procurement Appeals Board

2

§9-501 Creaticn cof the Procurement Appeals Board.

There is hereby established in the executive branch of this {State] a Procurement Ap-
peals Board to be composed of a chairperson and at least two other members, but not more
than [ ] members. The chairperson and members of the Board shall be appointed by
the [Governor], [and confirmed by the Senate], and shall serve full-time,

COMMENTARY:

(1) An independent, full-time Procurement Appeals Board can provide informal, expeditious,
and inexpensive procedures for the resolution of controversies. Further, creation of a Board can
advance the development of 2 uniform set of precedents in procurement law,

(2) The size of the Board beyond the minimum of three members is left to the discretion of the
[State]. It is believed that a Board should be full-time in order to be independent and to develop
the desired expertise. It is vital that the members of the Board be highly competent, fair, and im-
partial.

§9-502 Terms and Qualifications of Members of the Procuremeni Appeais Board.’

{1) Term. The term of office of the chairperson and each member of the Procurement
Appeals Board shall be six years, except that in making the initial appointments, the
[Governor] shall appoint one member for a term of two years, one member for a term of
four years, and the chairperson for a term of six years, so that a term of office shall expire
every two years. Thereafter, their successors shall be appointed for terms of six years, or for
the balance of any unexpired term, but members may continue to serve beyond their terms
until their successors take office. Members may be reappointed for succeeding terms. If

*To be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.
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there is no chairperson, or if such officer is absent or unable to serve, the senior member in
length of service shall be temporary chairperson.

(2) Authority of the Chairperson. The chairperson may adopt operational procedures
and issue such orders, not inconsistent with this Code, as may be necessary in the execution
of the Board’s functions. The chairperson’s authority may be delegated to the Board’s mem-
bers and employees, but only members of the Board may issue decisions on appeals.

(3) Administrative Support. [Insert appropriate executive agency} is authorized to pro-
vide for the Board such services as the chairperson requests, on such basis, reimbursable or
otherwise, as may be agreed upon between the [insert appropriate executive agency] and the
chairperson.

(4) Qudlifications for Board Membership. The chairperson and members of the Board
shail be members in good standing of the State Bar for at least five years, and experienced in
contract or commercial matters.

COMMENTARY:

It is important that all the members of the Board be qualified in terms of experience and educa-
tion to examine facts and apply legal principles to the controversies falling within the Board's
jurisdiction.

§9-503 Rules of Precedure.

The Procurement Appeals Board shall adopt rules of procedure which, to the fullest
extent possible, will provide for the expeditious resolution of controversies. The Board may
adopt Small Claims Procedures for the resolution of controversies involving claims of less
than [$15,00Q].

$9-504 Decisions of the Procurement Appeals Board.

Acting by one or more of its members, the Procurement Appeals Board shall issue a
decision in writing or take other appropriate action on each appeal submitted. A copy of
any decision shail be provided to all parties and the Chief Procurement Officer or the head
of a Purchasing Agency.

§9-505 Jurisdiction of the Procurement Appeals Board,.

Unless an action has been initiated previously in [the designated court or courts] for
essentialiy the same cause of action, or unless within [15] days after the action is brought
before the Procurement Appeals Board, written objection is made by either the aggrieved
bidder, offeror, or contractor, prospective or actual, or the [Attorney General] [Chief Pro-
curement Officer or head of a Purchasing Agency with the concurrence of the Attorney
Generai], the Board shall have jurisdiction to review and determine de novo:

(a) any protest of a solicitation or award of a contract addressed to the Board
by an aggrieved actual or prospective bidder or offeror, or a contractor;
and

(b) any appeal by an aggrieved party from a determination by the Chief Pro-
curement Officer, the head of a Purchasing Agency, or a designee of either
officer which is authorized by:
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(i) Section 9-101 (Authority to Resolve Protested Solicitations and
Awards);
(i1}  Section 9-102 (Authority to Debar or Suspend}; and
(iii) Section 9-103 (Authority to Resolve Contract and Breach of Con-
tract Controversies). '

$9-506 Protest of Solicitations or Awards.

(1) Scope. This Section applies to:

(a) a protest of a solicitation or award of a contract addressed to the Procure-
ment Appeals Board by an aggrieved actual or prospective bidder or
offeror, or a contractor; and

(b) an appeal addressed to the Board of a decision under Section 9-101(3)
{Authority to Resolve Protested Solicitations and Awards, Decision).

(2) Time Limitations on Filing a Protest or an Appeal.

(a) For a protest under Subsection (1)(a} of this Section, the aggrieved person
shall file a protest with the Board within [14] days after the aggrieved per-
son knew or should have known of the facts and circumstances upon which

. the protest is based.
(b} For.an appeal under Subsection (1}(b) of this Section, the aggrieved person
" shall file an appeal within [seven] days of receipt of a decision under Sec-
tion 9-101(3) (Authority to Resolve Protested Solicitations and Awards,
Decision).

(3) Decision. On any direct protest under Subsection (1)(a) of this Section or appeal
under Subsection (1}b) of this Section, the Board shall promptly decide whether the
solicitation or award was in accordance with the Constitution, statutes, regulations, and the
terms and conditions of the solicitation. The proceeding shall be de novo. Any prior deter-
minations by administrative officials shall not be final or conclusive.

{4} Standard of Review for Factual fssues. A determination of an issue of fact by the
Board under Subsection (3} of this Section shall be final and conclusive unless arbitrary,
capricious, fraudulent, or clearly erroneous.

§9-507 Suspension or Debarment Proceedings.

(1) Scope. This Section applies to a review by the Procurement Appeals Board of a
decision under Section 9-102 (Authority to Debar or Suspend),

(2) Time Limitation on Filing an Appeal. The aggrieved person shall file its appeal with
the Board within [60] days of the receipt of a decision under Section 9-102(3) (Authority to
Debar or Suspend, Decision).

(3} Decision. The Board shall promptly decide whether, or the extent to which, the
debarment or suspension was in accordance with the Constitution, statutes, regulations, and
the best interests of the [State], and was fair. The proceeding shall be de novo. Any prior
determinations by administrative officials shall not be final or conclusive.

(4) Standard of Review for Factual Issues. A determination of an issue of fact by the
Board under Subsection (3) of this Section shall be final and conclusive unless arbitrary,
capricious, fraudulent, or clearly erroneous.
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$9-508 Contract and Breach of Coniracl Controversies.

(1) Scope. This Section applies to a review by the Procurement Appeals Board of a
decision under Section 9-103 (Authority to Resoclve Contract and Breach of Contract Con-
troversies).

(2) Time Limitation on Filing an Appeal. The aggrieved contractor shall file its appeal
with the Board within [60] days of the receipt of the decision under Section $-103(3)
(Authority to Resolve Contract and Breach of Contract Controversies, Decision).

(3) Decision. The Board shall promptly decide the contract or breach of contract con-
troversy. The proceeding shall be de nove. Any prior determinations by administrative
officials shall not be final or conclusive.

{4) Standard of Review for Factual Issues. A determination of an issue of fact by the
Board under Subsection (3) of this Section shall be final and conclusive unless arbitrary,
capricious, fraudulent, or clearly erroneous.

$9-509 No Finality to a Decision on an Issue of Law.

No determination by the Procurement Appeals Board on an issue of law shall be final
or conclusive,

§9-510 Appezl and Review of Procurement Appeals Board Decisions.

(1) Appeal. Any person receiving an adverse decision, the [State], or both may appeal
from a decision by the Procurement Appeals Board to the [designated court or courts of the
State).

(2) Authorization of Appeal by the {State]. No such appeal shall be made by the [State]
unless recommended by the Chief Procurement Officer or the head of the Purchasing Agen-
cy involved and approved by the [Attorney General].

§9-511 Discontinuance of Coniractor's Appeal.

After notice of an appeal to the Procurement Appeals Board has been filed with the
Chief Procurement Officer or the head of a Purchasing Agency, a contractor may not dis-
continue such appeal without prejudice, except as authorized by the Board.

[END OF OPTIONAL PART]
DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer” Section 1-301(3)
“Contract” Section 1-301(5)
“Contract Modification™ Section [-301(8)
“Contractor” . Section 1-301(T)
“Designee” Section 1-301(9)
“Employee” Section 1-301(10)
“May” Section 1-301(13)
“Person” Section 1-301(14)
“Purchasing Agency" Section 1-301(17)
“Regulation™ Section 1-301(18)
“Shall" Section 1-301(20)
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ARTICLE 10—INTERGOVERNMENTAL RELATIONS

Part A—Definitions
§10-101 Definitions of Terms Used in this Article.

(1) Cooperative Purchasing means procurement conducted by, or on behalf of, more
than one Public Procurement Unit, or by a Public Procurement Unit with an External Pro-
curement Activity.

(2) External Procurement Activity means any buying organization not located in this
State which, if located in this State, would qualify as a Public Procurement Unit. An agency
of the United States is an External Procurement Activity:

(3) Local Public Procurement Unit means any county, city, town, and any other sub-
division of the State or public agency of any such subdiviston, public authority, educational,
health, or other institution, and to the extent provided by law, any other entity which ex-
pends public funds for the procurement of supplies, services, and construction, and any
nonprofit corporation operating a charitable hospital.

(4) Public Procurement Unit means either a Local Public Procurement Unit or a State
Public Procurement Unit.

(5) State Public Procurement Unit means the Office of the Chief Procurement Officer
and any other Purchasing Agency of this State,

COMMENTARY:

(1} The term “State Public Procurement Unit” in Subsection (5) relates to each entity within a
State government which carries out procurement functions for the State government. In those
States where procurement is completely centralized, the term “State Public Procurement Unit”
refers to the centralized procurement unit of that State. In those States where procurement is par-
tially centralized, the term “State Public Procurement Unit” describes the established primary pro-
curement unit of the State government and such other units within the State government as are
authorized to conduct procurement functions independent of the established primary State Public
Procurement Unit. In those States where State procurement activities are completely decentralized,
the term “State Public Procurement Unit” refers to any and all units of State government which are
authorized to carry out procurement functions for the State government.

(2) The term “Local Public Procurement Unit” in Subsection (3) includes a nonprofit corpora-
tion which operates a charitable hospital. It is recognized that, in many communities, churches
operate such hospitals. If church-operated hospitals are inveolved, and if the local doctrine of
separation of State and church activities so requires, this provision may have to be removed.
Similarly, some State constitutions prohibit the lending of public credit to private corporations.
Such provisions would also necessitate removal of this provision from the definition set forth in
Subsection (3).

(3) The term “External Procurement Activity” in Subsection (2} includes, but is not limited to,
the Federal Supply Service (General Services Administration) of the United States, the Defense
Logistics Agency of the United States, and any Public Procurement Unit in States other than the
enacting jurisdiction.

DEFINITIONAL CROSS-REFERENCES:

“Chief Procurement Officer” Section 1-301(3)
“Construction” Section 1-301(4)
“Contract™ Section 1-301(5)
“Contractor” Section 1-301(7)
“Governmental Body” Section 1-301(11}
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“Invitation for Bids" Section 3-101(3)
“May” Section 1-301(i3)
“Purchasing Agency” Section 1-301(17)
“Réquest for Proposals” Section 3-101(5)
“Services” Section 1-301(19)
“Shall” Section 1-301(20)
“Specification” Section 4-101(1)
“Supplies” Section 1-30i(21)

Part B—Cooperative Purchasing
§10-201 Cooperative Purchasing Authorized.

Any Public Procurement Unit may either participate in, sponsor, conduct, or ad-
minister a cooperative purchasing agreement for the procurement of any supplies, services,
or construction with one or more Public Procurement Units or External Procurement Ac-
tivities in accordance with an agreement entered into between the participants. Such
cooperative purchasing may include, but is not limited to, joint or multi-party contracts be-
tween Public Procurement Units and open-ended State Public Procurement Unit contracts
which are made available to Local Public Procurement Units. '

§10-202 Sale, Acquisition, or Use of Supplies by a Public Procurement Unit.

Any Public Procurement Unit may sell to, acquire from, or use any supplies belonging
to another Public Procurement Unit or External Procurement Activity independent of the
requirements of Article 3 (Source Selection and Contract Formation) and Article 8 (Supply
Management) of this Code.

§10-203 Cooperative Use of Supplies or Services.

Any Public Procurement Unit may enter into an agreement, independent of the re-
quirements of Article 3 (Source Selection and Contract Formation) and Article 8 (Supply
Management) of this Code, with any other Public Procurement Unit or External Procure-
ment Activity for the cooperative use of supplies or services under the terms agreed upon
between the parties,

§10-204  Joint Use of Facilities.

Any Public Procurement Unit may enter into agreements for the common use or lease
of warehousing facilities, capital equipment, and other facilities with another Public Pro-
curement Unit or an External Procurement Activity under the terms agreed upon between
the parties.

§10-205 Supply of Personnel, Information, and Technical Services.
(1) Supply of Personnel. Any Public Procurement Unit is authorized, in its discretion,
upon written request from another Public Procurement Unit or External Procurement Ac-

tivity, to provide personnel to the requesting Public Procurement Unit or External Procure-
ment Activity. The Public Procurement Unit or External Procurement Activity making the
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request shall pay the Public Procurement Unit providing the personnel the direct and in-
direct cost of furnishing the persennel, in accordance with an agreement between the par-
ties.

(2) Supply of Services. The informational, technical, and other services of any Public
Procurement Unit may be made available to any other Public Procurement Unit or Exter-
nal Procurement Activity provided that the requirements of the Public Procurement Unit
tendering the services shall have precedence over the requesting Public Procurement Unit
or External Procurement Activity. The requesting Public Procurement Unit or External
Procurement Activity shall pay for the expenses of the services so provided, in accordance
with an agreement between the parties.

(3) State Information Services. Upon request, the Chief Procurement Officer may make
available to Public Procurement Units or External Procurement Activities the following
services, among others:

{a) standard forms;

(b) printed manuals;

(c) product specifications and standards;

(d) quality assurance testing services and methods;

(e) qualified products lists;

(fy  source information;

(g) common use commodities listings;

(h) supplier prequalification information;

(i) supplier performance ratings;

(j) debarred and suspended bidders lists;

(k} forms for Invitations for Bids, Requests for Proposals, Instructions to Bid-
ders, General Contract Provisions, and other contract forms; and

(1) contracts or published summaries thereof, including price and time of
delivery information.

(4) State Technical Services. The State, through the Chief Procurement Officer, may
provide the following technical services, among others:

{a) development of products specifications;

(by development of quality assurance test methods, including receiving, in-
spection, and acceptance procedures;

(c) use of product testing and inspection facilities; and

(d) usec of personnel training programs.

(5) Fees. The Chief Procurement Officer may enter into contractual arrangements and
publish a schedule of fees for the services provided under Subsections (3) and (4} of this
Section.

§10-206 Use of Payments Received by a Supplying Public Procurement Unit.

All payments from any Public Procurement Unit or External Procurement Activity
réceived by a Public Procurement Unit supplying personnel or services shall be available
fto the supplying Public Procurement Unit] fas authorized by law].

§10-207 Public Procurement Units in Compliance with Code Reguirements.

Where the Public Procurement Unit or External Procurement Activity administering
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a cooperative purchase complies with the requirements of this Code, any Public Procure-
ment Unit participating in such a purchase shall be deemed to have complied with this
Code. Public Procurement Units may not enter into a cooperative purchasing agreement for
the purpose of circumventing this Code.

$10-208 Review of Procurement Requirements.

To the extent possible, the Chief Procurement Officer may collect information con-
cerning the type, cost, quality, and quantity of commonly used supplies, services, or con-
struction being procured or used by State Public Procurement Units. The Chief Procure-
ment Officer may also collect such information from Local Public Procurement Units. The
Chief Procurement Officer may make available all such informatiori to any Public Procure-
ment Unit upon request,

Part C-—Contract Controversies
§10-301 Contract Controversies.

(1) Public Procurement Unit Subject to Article 9 (Legal and Contractual Remedies).
Under a cooperative purchasing agreement, coniroversies arising between an administering
Public Procurement Unit and its bidders, offerors, or contraciors shall be resolved in ac-
cordance with Article 9 (Legal and Contractual Remedies).

(2) Local Public Procurement Unit Not Subject to Article 9 (Legal and Contractual
Remedies). Any Local Public Procurement Unit which is not subject to Article 9 (Legal and
Contractual Remedies), Part E (Procurement Appeals Board), is authorized to: .

{a) enter into an agreement with the [State] Procurement Appeals Board [or
other State administrative agency designated to resolve disputes] to use
such board [or agency] to resolve controversies between the Local Public
Procurement Unit and its contractors, whether or not such controversy
arose from a cooperative purchasing agreement; and

(b) enter into an agreement with another Local Public Procurement Unit or
External Procurement Activity to establish procedures or use such unit’s or
activity’s existing procedures to resolve controversies with contractors,
whether or not such controversy arose under a cooperative purchasing
agreement.

COMMENTARY:

If the State does not enact the Procurement Appeals Board, this Section should be amended to
refer to any administrative remedies for resolving contract disputes that the State has established
and authorize the Local Public Procurement Unit to enter into an agreement to utilize those ad-
ministrative remedies. '
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ARTICLE 11—ASSISTANCE TO SMALL AND
DISADVANTAGED BUSINESSES; FEDERAL ASSISTANCE
OR CONTRACT PROCUREMENT REQUIREMENTS

Part A—Definitions
§11-101 Definitions of Terms Used in this Article.

The Policy Office shall promulgate regulations establishing detailed definitions of the
following terms, using, in addition to the criteria set forth in this Section, such other criteria
as it may deem desirable, including the number of employees and the dollar volume of busi-
ness. As used in this Article:

(1) Disadvantaged Business means a small business which is owned or controlled by a
majority of persons, not limited to members of minority groups, who have been deprived of

* the cpportunity to develop and maintain a competitive position in the economy because of
social disadvantages.

(2) Small Business means a United States business which is independently owned and
which is not dominant in its field of operation or an affiliate or subsidiary of a business
dominant in its field of operation.

COMMENTARY:

(1) The definition of “small business” is similar to, and is a combination of, the definitions in
the following State statutes and agencies’ model provisions: Ill. Ann. Stat. ch, 127, §132.23 (Smith-
Hurd Supp. 1975); Ind. Code Ann. §4-13-13.5-2 (Burns Supp. 1976); Minn. Stat. Ann. §16.082
(West Supp. 1975); N.Y. Pub. Auth, Law §1695 (McKinney Supp. 1976); California Model Small
Business Procurement Act, §2(c); the federal Small Business Administration’s Small Business Pro-
curement Act, §3(A)-(C).

{2) It is believed that the problems of small and disadvantaged businesses are widespread and
may be addressed more broadly than solely through the public procurement process. However, in
order for a jurisdiction to do so effectively would require the creation of a specialized agency or
division of the [State] government, such as a small business administration. In the event that the
broader approach is taken, such specialized governmental body should be given the authority to
promulgate regulations defining the terms “small business™ and “disadvantaged business”.

DEFINITIONAL CROSS-REFERENCES:

“Business” Section 1-301(1)

“Chief Procurement Officer” Section 1-301(3)

“Contract™ Section 1-301(5)

“May” Section 1-301(13)
“Person” Section 1-301(14)
“Procurement” . Section 1-301(15)
“Regulation” Section 1-301(18)
“Shall” Section 1-301(20)
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Part B—Assistance to Small and Disadvantaged Businesses
§11-201 Statement of Policy and its Implementation.

(1) Statement of Policy. It shall be the policy of this [State] to assist small and disad-
vantaged businesses in learning how to do business with the [State].

(2) Implementation. The Chief Procurement Officer shall implement the policy set
forth in Subsection (1) of this Section in accordance with regulations promulgated by the
Policy Office under this Article. '

§11-202 Mandatory Duties of the Chief Procurement Officer.

{1) Assistance Within [State] Agencies. Where feasible, the Chief Procurement Officer
shall provide appropriate staff who shall be responsibie to the Chief Procurement Officer
and who shall serve within designated [State] agencies to assist [State] small and disadvan-
taged businesses in learning how to do business with the [State].

(2) Special Publications. The Chief Procurement Officer shall give special publicity to
procurement procedures and issue special publications designed to assist small and disad-
vantaged businesses in learning how to do business with the [State].

(3) Source Lists. The Chief Procurement Officer shall compile, maintain, and make
available source lists of small and disadvantaged businesses for the purpose of encouraging
procurement from small and disadvantaged businesses.

(4) Solicitation Mailing Lists. To the extent deemed by such officer to be appropriate
and as may be required by regulation, the Chief Procurement Officer shall include small
and disadvantaged businesses on solicitation mailing lists.

(5) Solicitation of Small and Disadvantaged Businesses. The Chief Procurement Officer
shall assure that small and disadvantaged businesses are solicited on each procurement for
which such businesses may be suited.

(6) Training Programs. The Chief Procurement Qfficer shall develop special training
programs to be conducted by the [State] to assist small and disadvantaged businesses in
learning how to do business with the [State].

COMMENTARY:

Where appropriate, such training programs may be conducted by the Procurement Institute. In
any event, such training should be conducted by skilled instructors.

§11-203 Discretionary Duties of the Chief Procurement Officer.

(1) Bonding, Notwithstanding other provisions of this Code, the Chief Procurement
Officer may reduce the level or change the types of bonding normally required or accept
alternative forms of security to the extent reasonably necessary to encourage procurement
from small and disadvantaged businesses.

(2) Progress Payments. The Chief Procurement Officer may make such special provi-
sions for progress payments as such officer may deem reasonably necessary to encourage
procurement from small and disadvantaged businesses,

COMMENTARY:

(1) The language of this Section is taken in part from the California Model Small Business

64



§11-301

Procurement Act, §§6 and 8, and the federal Smali Business Administration’s Smali Business Pro-
curement Act, §3(A)

(2) In reducing for small businesses the level or types of bonding normally required, the Chief
Procurement Officer should take precautions to ensure that the government and any third parties
will be adequately protected.

(3) Where federal assistance or contract requirements are stricter with regard to procurement
from small and disadvantaged businesses than the procedures set forth in Section 11-202 (Man-
datory Duties of the Chief Procurement Officer} and Section 11-203 (Discretionary Duties of the
Chief Procurement Officer), Section 11-301 (Compliance with Federal Requirements) mandates
that the Chief Procurement Officer comply with those requirements when expending such funds.

§11-204 Business Assistance Offices.

The Chief Procurement Officer may establish, as such officer may deem appropriate,
business assistance offices throughout the [State] to assist in carrying out the provisions of
this Part.

COMMENTARY:

The providing of staff support under Section 11-202(1) (Mandatory Duties of the Chief Pro-
curement Officer, Assistance Within [State] Agencies) will help ensure that the needs of small and
disadvantaged businesses are considered during the procurement process. Establishment of busi-
ness assistapce offices throughout the [State], as provided in this Section, will make [State] assis-
tance to small and disadvantaged businesses more accessible to them.

§11-205 Report to the Policy Office and the [Legislature].

The Chief Procurement Officer shall annually, before [insert appropriate date], report
in writing to the Policy Office and the [legislature] concerning the awarding of contracts to
small and disadvantaged businesses during the preceding fiscal year.

COMMENTARY:

To the extent practicable, the report required by this Section should incfude the total dollar
value of awards made in the fiscal year to small and disadvantaged businesses,

Part C—Federal Assistance or Contract Procurement Requirements
§41-301 Compiliance with Federal Requirements.

Where a procurement involves the expenditure of federal assistance or contract funds,
the Chief Procurement Officer shall comply with such federal law and authorized regula-
tions which are mandatorily applicable and which are not presently reflected in this Code.

COMMENTARY:

Where a [State] chooses to accept federal assistance or contract funds, this provision ensures
[State] compliance with federal assistance or contract procurement requirements where they are
not presently reflected in this Code. The drafters contemplate that most of the requirements falling
within this provision will be sociceconomic in nature, General federal grant fund procurement re-
quirements are found in federal Office of Management and Budget Circular A-102, Appendix O,
42 Fed. Reg. 45,828 (1977). Presently, standards for the application of grant requirements will
often vary from grantor agency to grantor agency, resulting in grant management problems at the
grantee level. However, there now is an effort within the federal government to make uniform the
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standards for the application of particular grant requirements. See Executive Order No. 12,067,
Providing for Coordination of Federal Equal Employment Opportunity Programs, 14 Weekly Comp. of
Pres. Doc. 1212-1215 {June 30, 1978). Some of the provisions of Appendix “O” require:

(1) promulgation of a code of conduct applicable to grantee employees, officers, and agents;

(2) adherence to certain procurement procedures, including the performance of lease-purchase
alternatives analyses, preparation of nonrestrictive specifications, and use of formal adver-
tising except under certain circumstances;

(3) utilization, where possible, of small and minority-owned business sources;

(4) prohibition of the use of the “cost-plus-a-percentage-of-cost” method of contracting; and

(5) inclusion in contracts of clauses regarding:

(2}
(b}
(¢}
(d)
(e}

f

contract termination;

bonding;

contractor compliance with the Davis-Bacon Act (40 U.8.C, 276a-1, ef seq.) (prevail-
ing minimum wage);

contractor compliance with Sections 103 and 107 of the Contract Work Hours and
Safety Act (40 U.S.C. 327, et seq.);

contractor compliance with the Clean Air ‘Act of 1970 (42 U.5.C. 1857h, et seq.) and
the Federal Water Pollution Control Act (33 U.8.C, 1251, e seq.); and

contractor compliance with Executive Order No. 11,246, as amended by Executive
Order No. 11,375 (equal employment opportunities).

" Part D—Other Socioeconomic Procurement Programs

[Reserved]

EDITORIAL NOTE: Until the law in this difficult field is more clearly
established, the Coordinating Commitiee does not believe that it is appropri-
ate for the Model Procurement Code to propose specific socioeconomic
programs for incorporation info State procurement statutes. Moreover, it
does not, nor could if, have the expertise to realistically establish forﬁ50
States, ler alone the myriad of other jurisdictions, an approach to legislating
socioeconomic programs that would be either valid or acceptable in even a
majority of the jurisdictions,

There are a large number of possible socipeconomic programs that might
be legislated, including preferences and set asides for small and disadvan-
taged businesses. An example of such a program is found in the California
Model Small Business Procurement Act. In addition to these well known
programs, the Federal Government mandates certain socioeconomic policies
through its grants and contracts, such as compliance with the Contract Work
Hours and Safety Standards Act, the Walsh-Healey Public Contracts Act,
Executive Order No. 11,246, as amended by Executive Order No. 11,375,
relating to equal employment opporiunity, and a number of construction
plans requiring use of minority contractors. Furthermore, many State and
local governments today already have socioeconomic programs reflected in
statute.

The Coordinating Committee believes that the material contained in the
prior Farts of this Article is adequate to meel the general federal grant fund
procurement requirements for assistance to small and disadvantaged
businesses as is presently contained in Office of Management and Budget
Circular A-102, Appendix “0”, 42 Fed. Reg, 45,828 (1977). This reserved
Fart has been provided for an enacting jurisdiction to adopt specific legisla-
tive programs reflecting its needs or to transfer existing statutes so as to have
all legistation affecting public procurement within the confines of the Model
Procurement Code,
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ARTICLE 12—ETHICS IN PUBLIC CCNTRACTING

Part A—Definitions
- §12-101 Definitions of Terms Used in this Article.

(1) Blind Trust means an independently managed trust in which the employee-
beneficiary has no management rights and in which the employee-beneficiary is not given
notice of alterations in, or other dispesitions of, the property subject to the trust.

(2) Confidential Information means any information which is available to an employee
only because of the employee’s status as an eniployee of this [State] and is not a matter of
public knowledge or available to the public on request.

(3) Conspicuously means written in such special or distinctive format, print, or manner
that a reasonable person against whom it is to operate ought to have noticed it.

(4) Direct or Indirect Participation means involvement through decision, approval, dis-
approval, recommendation, preparation of any part of a purchase request, influencing the
content of any specification or procurement standard, rendering of advice, investigation,
auditing, or in any other advisory capacity.

(5) Financial Interest means;

{a) ownership of any interest or involvement in any relationship from which,
or as a result of which, a person within the past fyear] has received, or is
presently or in the future entitled to rececive, morethan [$____ ] per
year, or its equivalent;

(b) ownership of such interest in any property or any business as may be
specified by the [Ethics Commission]; or

(c) holding a position in a business such as an officer, director, trustee,
partner, employee, or the like, or holding any position of management.

(6) Gratuity means a payment, loan, subscription, advance, deposit of money, services,
or anything of more than nominal value, present or promised, uniess consideration of sub-
stantially equal or greater value is received.

(7) Immediate Family means a spouse, children, parents, brothers and sisters, [and
such other relatives as may be designated by the Ethics Commission].

(8) Official Responsibility means direct administrative or operating authority, whether
intermediate or final, either exercisable alone or with others, either personally or through
subordinates, to approve, disapprove, or otherwise direct [State] action.

(9) Purchase Request means that document whereby a Using Agency requests that a
contract be entered into for a specified need, and may include, but is not limited to, the
technical description of the requested item, delivery schedule, transportation, criteria for
evaluation, suggested sources of supply, and information supplied for the making of any
written determination required by this Code.

COMMENTARY: -

(1) Examples of a conspicuously written item within the meaning of Subsection (3) are a printed
heading in capitals, such as “COVENANT RELATING TO CONTINGENT FEES", or the use of a
different typeface or larger typeface than other materials in proximity to the clause.

(2) In Subsection (5}a), a dollar value of yearly entitlements has been omitted. The amount to
be inserted in that subparagraph is an optional matter for enacting jurisdictions.
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DEFINITIONAL CROSS-REFERENCES:

“Business” Section 1-301(1)
“Construction™ Section 1-301(4)
“Contract” Section 1-301(5)
“Contractor” Section 1-301(7)
“Employee” Section 1-301(10)
“Governmental Body"” Section 1-301(11)
“May" Section 1-301(13)
“Person” Section 1-301(14)
“Procurement” ) Section 1-301(15)
“Regulation™ ' Section 1-301(18)
“Services” Section 1-301(19)
“Shall” Section 1-301(20)
"Specification” Section 4-101(1)
“Supplies” Section 1-301(21)

Part B—Standards of Conduct
§12-201  Statement of Policy.

Public employment is a public trust. It is the policy of the [State] to promote and
balance the objective of protecting government integrity and the objective of facilitating the
recruitment and retention of personnel needed by the [State]. Such policy is implemented by
prescribing essential standards of éthical conduct without creating unnecessary obstacles to
entering public service. :

~ Public employees must discharge their duties impartially so as to assure fair competi-
tive access to governmental procurement by responsible contractors. Moreover, they
should conduct themselves in such a manner as to foster public confidence in the integrity of
the {State] procurement organization.

To achieve the purpose of this Article, it is essential that those doing business with the
[State] also observe the ethical standards prescribed herein.

§12-202  General Standards of Ethical Conduct.

(1) General Ethical Standards for Employees. Any attempt to realize personal gain
through public employment by conduct inconsistent with the proper discharge of the
employee’s duties is a breach of a public trust.

In order to fulfill this general prescribed standard, employees must also meet the
specific standards set forth in: Section 12-204 (Employee Conflict of Interest); Section
12-205 (Employee Disclosure Requirements); Section 12-206 (Gratuities and Kickbacks);
Section 12-207 (Prohibition Against Contingent Fees); Section 12-208 (Restrictions on
Employment of Present and Former Employees); and Section 12-209 (Use of Confidential
Information), '

(2) General Ethical Standards for Non-Employees. Any effort to influence any public
employee to breach the standards of ethical conduct set forth in this Section and Section
12-204 through Section 12-209 of this Article is also a breach of ethical standards.

COMMENTARY:

(1) The six specific standards of ethical conduct which must be met by employees and non-
employees are incorporated into this Section, Non-employees, as well as employees, are required to
meet ethical standards of conduct. Any effort by any person to influence a public employee to
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breach the standards of ethical conduct applicable to employees constitutes a breach of ethical
. standards.

(2) Some governmental agencies have adopted a practice of requiring each new employee deal-
ing with the award or administration of governmental funds to certify that the employee has
received, read, and understood the standards of conduct for governmental agencies. It is essential
that those dealing with the [State] also observe the ethical standards of this Code and that pro-
cedures be implemented to make sure that contractors understand the required standards of ethical
conduct.

§12-263 Criminal Sanctions.

To the extent that violations of the ethical standards of conduct set forth in this Part
constitute violations of the [State Criminal Code], they shall be punishable as provided
therein. Such sanctions shall be in addition to the civil remedies set forth in this Article.

§12-204 Employee Conflict of Interest.

(1) Conflict of Interest, It shall be a breach of ethical standards for any employee to
participate directly or indirectly in a procurement when the employee knows that:

(a) the employee or any member of the employee’s immediate family has a fi-
nancial interest pertaining to the procurement;

(b} a business or organization in which the employee, or any member of the
employee’s immediate family, has a financial interest pertaining to the pro-
curement; or

(c) any other person, business, or organization with whom the employee or any
member of the employee’s immediate family is negotiating or has an ar-
rangement concerning prospective employment is involved in the procure-
ment, ]

(2) Financial Interest in a Blind Trust. Where an employee or any member of the
employee’s immediate family holds a financial interest in a blind trust, the employee shail
not be deemed to have a conflict of interest with regard to matters pertaining to that finan-
cial interest, provided that disclosure of the existence of the blind trust has been made to the
[Ethics Commission].

{3) Discovery of Actual or Potential Conflict of Interest, Disqualification, and Waiver.
Upon discovery of an actual or potential conflict of interest, an employee shail promptly
file a written statement of disqualification and shall withdraw from further participation in
the transaction involved. The employee may, at the same time, apply to the [Ethics Com-
mission] in accordance with Section 12-401(3) ([Ethics Commission], Waiver) for an ad-
visory opinion as to what further participation, if any, the employee may have in the trans-
action.

(4) Notice. Notice of this prohibition shall be provided in accordance with regulations
promulgated by the [Ethics Commission].

COMRENTARY:

The term “financial interest’ used in this Section is defined in Section 12-101(5).
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§12-205 Employee Disclosure Requirements.

(1) Disclosure of Benefit Received from Contract. Any employee who has; or obtains
any benefit from, any [State] contract wiih a business in which the employee has a financial
interest shall report such benefit to the [Ethics Commission]; provided, however, this Sec-
tion shall not apply to a contract with a business where the employee’s interest in the busi-
ness has been placed in a disclosed blind trust.

(2) Failure to Disclose Benefit Received. Any employee who knows or should have
known of such benefit, and fails to report such benefit to the [Ethics Commission], is in
breach of the ethical standards of this Section.

(3) Notice. Notice of this requirement shall be provided in accordance with regula-
tions promulgated by the [Ethics Commission].

§12-206 - Gratuities and Kickbacks.

(1) Gratuities. It shall be a breach of ethical standards for any person to offer, give, or
agree to give any employee or former employee, or for any employee or former employee to
solicit, demand, accept, or agree to accept from another person, a gratuity or an offer of
employment in connection with any decision, approval, disapproval, recommendation,
preparation of any part of a program requirement or a purchase request, influencing the
content of any specification or procurement standard, rendering of advice, investigation,
auditing, or in any other advisory capacityin any proceeding or application, request for rul-
ing, determination, claim or controversy, or other particular matter, pertaining to any
program requirement or a contract or subcontract, or to any solicitation or proposal
therefor. ,

(2) Kickbacks. It shall be a breach of ethical standards for any payment, gratuity, or
offer of employment to be made by or on behalf of a subcontractor under a contract to the
prime contractor or higher tier subcontractor or any person associated therewith, as an in-
ducement for the award of a subcontract or order.

(3) Contract Clause. The prohibition against gratuities and kickbacks prescribed in this
Section shall be conspicuously set forth in every contract and solicitation therefor,

§12-207 Prohibition Against Contingent Fees.

(1) Contingent Fees. It shall be a breach of ethical standards for a person to be re-
tained, or to retain a person, to solicit or secure a {State} contract upon an agreement or un-
derstanding for a commission, percentage, brokerage, or contingent fee, except for reten-
tion of bona fide employees or bona fide established commercial selling agencies for the
purpose of securing business.

(2) Representation of Contractor. Every person, before being awarded a [State] con-
tract, shall represent, in writing, that such person has not retained anyone in violation of.
Subsection (1) of this Section. Failure to do so constitutes a breach of ethical standards.

{3} Contract Clause. The representation prescribed in Subsection (2) of this Section
shall be conspicuously set forth in every contract and solicitation therefor.

COMMENTARY:

The proscription stated in Subsection (1) shail not be understood to prevent an attorney, an ac-
countant, or other professional person from representing a client in the pursuit of professional
duties. For example, it would not prevent an-attorney from representing a client in a bid protest
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nor would it prevent an attorney or an accountant from entering into contract negotiations with a
[State] agency. However, it would preclude a professional or any other person engaged in the ac-
fual act of soliciting or selling to the [State] from being paid on a contingent basis.

$12-208 Restrictions on Employment of Present and Former Emplovees.

(1) Contemporaneous Employment Prohibited. Except as may be permitted by regula-
tions or rulings of the [Ethics Commission], it shall be a breach of ethical standards for any
employee who is participating directly or indirectly in the procurement process to become
or be, while such an employee, the employee of any person contracting with the governmen-
tal body by whom the employee is employed. Notice of this provision shall be provided in
accordance with regulations promulgated by the [Ethics Commission].

(2) Restrictions on Former Employees in Matters Connected with Their Former Duties.

(a) Permanent Disqualification of Former Employee Personally Involved in a Par-
ticular Matter. It shall be a breach of ethical standards for any former
employee knowingly to act as a principal, or as an agent for anyone other
than the [State], in connection with any:

(i) judicial or other proceeding, application, request for a ruling, or

other determination;

(il) contract;
(ifi) claim; or
(iv) charge or controversy,

in which the employee participated personally and substantially through
decision, approval, disapproval, recommendation, rendering of advice, in-
vestigation, or otherwise while an employee, where the [State] is a party or
has a direct and substantial interest.

{(b) One Year Representation Restriction Regarding Matters for Which a Former
Employee Was Officially Responsible. It shall be a breach of ethical stand-
ards for any former employee, within one year after cessation of the former
employee’s official responsibility, knowingly to act as a principal, or as an
agent for anyone other than the [State], in connection with any:

(i) judicial or other proceeding, application, request for a ruling, or
other determination;
(it) contract;
(iii) claim; or
{iv) charge or controversy,
in matters which were within the former employee’s official responsibility,
where the [State] is a party or has a direct or substantial interest.

COMRMENTARY:

Where considered appropriate, a jurisdiction may desire to enact a more stringent provision
which provides that, for a period of one year following termination of employment, an employce
may not enter into any arrangement with any contractor if the employee had personally and sub-
stantially dealt with such contractor or had official responsibility concerning a contract with the
contractor. A similar provision is found in Kansas Statutes §46-233(a) (Supp. 1977) and The Con-
sumer Product Safety Act, 15 U.S.C. §2053 (1970).

(3) Disqualification of Business When an Employee Has a Financial Interest. It shallbe a
breach of ethical standards for a business in which an employee has a financial interest
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knowingly to act as a principal, or as an agent for anyone other than the [State], in connec-
tion with any:

(a) judicial or other proceeding, application, request for a ruling, or other

determination;

(b} contract;

(¢c) claim; or

(d) charge or controversy,
in which the employee either participates personally and substantially through.decision, ap-
proval, disapproval, recommendation, the rendering of advice, investigation, or otherwise,
or which is the subject of the employee’s official responsibility, where the [State] is a party
or has a direct and substantial interest.

(4) Selling to the [State] After Termination of Employment is Prohibited. It shall be a
breach of ethical standards for any former employee, unless the former employee’s last an-
nual salary did not exceed [§___. __ ], to engage in selling or attempting to sell supplies,
services, or construction to the [State] for one year following the date employment ceased.

The term “sell” as used herein means signing a bid, proposal, or contract; negotiating
a contract; contacting any employee for the purpose of obtaining, negotiating, or discussing
changes in specifications, price, cost allowances, or other terms of a contract; settling dis-
putes concerning performance of a contract; or any other liaison activity with a view toward
the ultimate consummation of a sale although the actual contract therefor is subsequently
negotiated by another person; provided, however, that this Section is not intended to
preclude a former employee from accepting employment with private industry solely
because the former employee’s employer is a contractor with this fState], nor shall a former
employee be precluded from serving as a consultant to this [State].

COMMENTARY:

(1) This Section places restrictions on the contemporaneous employment of present employees
who are involved in the procurement process. it also places permanent and temporary disqualifica-
tions on the employment of former employees.

{2) Subsection-(1) provides that no empioyee participating directly or indirectly in the procure-
ment process may become an employee of parties contracting with the particular governmental
body in which the employee is employed except as may be permitted under {Ethics Commission]
regulations. For the definition of “direct or indirect participation™, Section 12-101(4) should be
consulted.

(3) Subsection (2)(a) provides that former employees are permanently disqualified from
knowingly acting as a principal, or agent for anyone other than the [State], in certain matters in
which the employee had participated persenally and substantially while employed by the [State]
where the [State] is a party or has a direct and substantial interest,

(4) Under Subsection (2)(b) a former employee is also prevented from appearing for one year
after cessation of the employee’s official responsibility before any court, department, or agency in
connection with any matter which was within the employee's official responsibility where the
[State] is a party or directly and substantially interested.

(5) Subsection (3) prohibits businesses in which the employee has a financial interest from
knowingly acting as principals, or as agents for anyone other than the [State], in any matters in
which the [State] employee personally and substantiaily participates or which is the subject of the

. employee’s official responsibility where the [State] is a party or has a direct and substantial interest,
The definition of “financial interest™ is found in Section 12-101(5). This provision, which applies
1o businesses of employees, is distinguishable from Subsection (1), which is applicable 10,
employees themselves. Section 12-204 (Employee Conflict of Interest) is also applicable only to
empioyees and, unlike the immediate Section which relates 1o employment and business arrange-
ments, is aimed at a broader array of financial interests.
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(6) Subsection {4} provides that former high-level employees above a salary level to be
prescribed by the enacting jurisdiction are prohibited from selling to the [State] for ome year
fotlowing termination of their employment.

§12-209 Use of Confidential information.

It shall be a breach of ethical standards for any employee or former employee
knowingly to use confidential information for actual or anticipated personal gain, or for the
actual or anticipated personal gain of any other person.

COMMENTARY:

The term “confidential information™ is limited by its definition in Section 12-101{2) to infor-
mation which is available only because of one's status as a [State] employee.

Part C—Remedies

§12-301 Civil and Administrative Remedies Against Employees Who Breach Ethi-
cal Standards.

(1) Existing Remedies Not Impaired. Civil and administrative remedies against
employees which are in existence on the effective date of this Code shall not be impaired.
(2) Supplemental Remedies. In addition to existing remedies for breach of the ethical
standards of this Article or regulations promulgated hereunder, the [Ethics Commission]
may impose any one or more of the following:
(a}) oral or written warnings or reprimands;
(b) suspension with or without pay for specified periods of time; and
(¢) termination of employment.

(3) Right to Recover from Employee Vaiue Received in Breach of Ethical Standards. The
value of anything received by an employee in breach of the ethical standards of this Article
or-regulations promulgated hereunder shall be recoverable by the [State] as provided in
Section 12-303 (Recovery of Value Transferred or Received in Breach of Ethical Stand-
ards).

(4) Due Process. All procedures under this Section shall be in accordance with due
process requirements and existing law. In addition, notice and an opportunity for a hearing
shall be provided prior to imposition of any suspension or termination of employment.

§12-302 Civil and Administirative Remedies Against Non-Emgpioyees Who Breach
Ethical Standards.

(1) Existing Remedies Not Impaired. Civil and administrative remedies against non-
employees which are in existence on the effective date of this Code shall not be impaired.
(2) Supplemental Remedies. In addition to existing remedies for breach of the ethical
standards of this Article or regulations promulgated hercunder, the [Ethics Commission]
may impose any one or more of the following:
{a) written warnings or reprimands;
(b) termination of transactions; and
(¢) debarment or suspension from being a contracter or subcontractor under
[State] contracts.
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(3) Right to Recover from Non-Employee Value Transferred in Breach of Ethical Stand-
ards. The value of anything transferred in breach of the ethical standards of this Article or
regulations promulgated hereunder by a non-employee shall be recoverable by the [State]
as provided in Section 12-303 (Recovery of Value Transferred or Received in Breach of
Ethical Standards). .

(4) Right of the [State] to Debar or Suspend. Debarment or suspension may be imposed
by the [Ethics Commission] in accordance with the procedures set forth in Section 9-102
(Authority to Debar or Suspend) for breach of the ethical standards of this Article, pro-
vided that such action may not be taken without the concurrence of the [Attorney General].

(5) Due Process. All procedures under this Section shall be in accordance with due
process requirements, including, but not limited to, a right to notice and an opportunity for
a hearing prior to imposition of any termination, debarment, or suspension from being a
contractor or subcontractor under a [State] contract,

COMMENTARY:

The power to debar or suspend, with appropriate safeguards, is primarily entrusted to the Chief
Procurement Officer under procedures and conditions set forth in Section 9-102 (Authority to
Debar or Suspend). The supplementary and limited jurisdiction &f the [Ethics Commission] to
debar or suspend for violations of ethical standards is granted by Subsection (4) in the interest of
providing a procedure which may be utilized in those cases where it is desirable for an outside, in-
dependent agency to proceed with debarment or suspension.

§12-302 Recovery of Value Transferred or Received in Breéch of Ethical Stand-
ards.

(1) General Provisions, The value of anything transferred or received in breach of the
ethical standards of this Article or regulations promulgated hereunder by an employee or a
non-employee may be recovered from both the employee and non-employec.

(2) Recovery of Kickbacks by the [State}. Upon a showing that a subcontractor made a
kickback to a prime contractor or a higher tier subcontractor in connection with the award
of a subcontract or order thereunder, it shall be conclusively presumed that the amount
thereof was included in the price of the subcontract or order and uitimately borne by the
{State] and will be recoverable hereunder from the recipient. In addition, said value may
also be recovered from the subcontractor making such kickbacks. Recovery from one of-
fending party shall not preclude recovery from other offending parties.

COMMENTARY:
The definition of “kickback™ may be found in Section 12-206(2).

Part D—{Ethics Commission]
§12-401 [Ethics Commission].
(1) Regulations. The [Ethics Commission] shall promulgate regulations to implement

this Article and shall do so in accordance with the applicable provisions of the [Ad-
ministrative Procedure Act] of this State,
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COMMENTARY:

For examples of detailed problems or matters that the [Ethics Commission} might wish to ad-
dress through regulations, see The Standards of Conduct for the United States Department of Justice,
28 C.F.R, §45.735-15 {1976), The [Ethics Commission] may particularly wish to require dis-
closure of substantial political contributions of contractors.

(2) Advisory Opinions. On written request of employees or contractors, the [Ethics
Commission] may render written advisory opinions regarding the appropriateness of the
course of conduct to be followed in proposed transactions. Such requests and advisory opi-
nions must be duly published in the manner in which regulations of this [State] are
published. Compliance with requirements of a duly promulgated advisory opinion of the
[Ethics Commission] shail be deemed to constitute compliance with the ethical standards of
this Article. :

(3) Waiver. On written request of an employee, the [Ethics Commission] may grant an
employee a written waiver from the application of Section 12-204 (Employee Conflict of
Interest) and grant permission to proceed with the transaction to such extent and upon such
terms and conditions as may be specified. Such waiver and permission may be granted when
the interests of the [State] so require or when the ethical conflict is insubstantial or remote,

COMMENTARY:

(1 Some jurisdictions may want to use existing agencies to issue regulations pertaining to stand-
ards of ethical conduct. Other jurisdictions may wish to create a special “Ethics Commission™ for
this purpose. Therefore, the words “Ethics Commission™ are brackeied wherever they appear in
this Article.

(2) If an enacting jurisdiction chooses to create an [Ethics Commission], it will be necessary to
adopt a regulation pertaining o its structure, duties, powers, and the appointment of its members,

(3) Subsection (2) authorizes an advisory opinion procedure which will provide guidance to
public employees and contractors as to whether a prospective course of conduct is proper.

(4) Subsection (3) authorizes the [Ethics Commission] to waive the application of specified pro-
visions of Article 12 io public employées when the public good will be served,

(5) If invoked, the waiver provision provides an administrative mechanism for averting the
necessity of litigating such questions as whether an employee has a conflict of interest, and if so, to
what extent that employee’s further participation in the matter is barred. In Graham v. McGrail,
345 N.E.2d 888 (Mass. 1976}, a dispute over such questions resulted in litigation which could have
been avoided if a provision similar to Subsection (3) had been available,

§12-402 Appeal of Decisions of the [Ethics Commission].

(1) General. Except as provided under Subsection (2) of this Section, a decision of the
[Ethics Commission] under Section 12-301 (Civil and Administrative Remedies Against
Employees Who Breach Ethical Standards) or Section 12-302 (Civil and Administrative
Remedies Against Non-Employees Who Breach Ethical Standards) shall be reviewable in
accordance with the [Administrative Procedure Act] of this State.

(2) Debarment or Suspension, A decision of the [Ethics Commission] regarding debar-
ment or suspension under Section 12-302(2)c) (Civil and Administrative Remedies
Against Non-Employees Who Breach Ethical Standards, Supplemental Remedies) shall be

" reviewable as provided in Section 9-402(2) (Time Limitations on Actions, Debarments and
Suspensions for Cause),
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