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Re:	Request for Inputs Regarding Possible Updates to the UNCITRAL Model Law on Public Procurement and related texts (26 Jan. 2026)

Dear Benjamin and colleagues in the UNCITRAL Secretariat,
With reference to the above request, Professor Christopher Yukins and Ms. Caroline Nicholas have consulted on the issues raised. We are honoured to submit this response to the request for inputs possible updates to the UN Commission on International Trade Law (UNCITRAL) Model Law on Public Procurement (2011) and related texts.
Our Extensive Work with the UNCITRAL Model Law on Public Procurement
We were both closely involved in the drafting of the 2011 version of the Model Law and its accompanying texts. 
Professor Yukins served as an advisor to the U.S. delegation during the most recent revision of the model procurement law. He joined the drafting effort at its inception in 2003, and worked on the Model Law and its Guide to Enactment throughout the drafting period. Professor Yukins continues to serve as the Lynn David Research Professor in Government Procurement Law at the George Washington University Law School. He also serves as the Academic Advisor to the ongoing reform of the American Bar Association’s Model Procurement Law for State and Local Governments, a model law which is used across the United States.
Ms. Nicholas served as the Secretary to the UNCITRAL Working Group that drafted the 2011 iteration of the Model Law. Ms. Nicholas also worked extensively on the UNCITRAL Model Legislative Provisions on Public-Private Partnerships (2019), and currently supports international organizations in its implementation, use and on supporting tools. 
Together we have developed proposals for updating the Model Law since it was finalized in 2011, including those discussed in a recently published chapter, Christopher R. Yukins & Caroline Nicholas, The UNCITRAL Model Law on Public Procurement: Potential Next Steps, in Elgar Companion to UNCITRAL (Rishi Gulati, Thomas John & Ben Koehler, eds.) (Edward Elgar Publishing Ltd., 2023), available at https://ssrn.com/abstract=4293959. 
Inputs in Response to Requests
Our 2023 piece, cited above, addressed many of the issues raised by the referenced request for inputs, as the table below reflects. These are many of the same issues proposed for review by the UNCITRAL secretariat (see A/CN.9/1230, paras. 17-26), which the Commission favourably considered in asking the secretariat to undertake this preparatory work for a possible update of the model law (see A/80/17, para. 219). We hope that the comments and references below are of use to the Secretariat.
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	Topic
	A/80/17 References 
	Summary Points
	Literature References


	Green Procurement
	Para. 218 (deferring consideration); Para. 216
	While the Commission declined to take up issues of “green procurement” (environmentally sustainable procurement), a key issue here is one of trade – the Commission’s core area of expertise. 

As a practical matter one of the most common strategies used for green procurement is ecolabels that denote environmentally sustainable products. 

As overhauled by the current U.S. administration, FAR 23.101 requires agencies to “procure sustainable products to the maximum extent practicable,” looking to approved products and ecolabels. 

Ecolabels that vary from nation to nation can raise barriers to trade; the Commission may wish to focus on these issues, to update the Model Law to ensure that environmental sustainability does not raise artificial barriers to trade.
	Yukins & Nicholas § 4.1 (citing authorities and solutions for green procurement); C. Yukins, Updating the UNCITRAL Model Law for Green Procurement (2024)


EU Procurement Directive 2014/24/EU, Art. 43;  Marta Andhov & Christopher Yukins, 66 Gov. Contractor ¶ 60 (Thomson Reuters, 2024). 


U.S. Federal Acquisition Regulation 23.101, https://www.acquisition.gov/far-overhaul/far-part-deviation-guide/far-overhaul-part-23 (as revised)


Ensure environmental or sustainability requirements do not lead to unjust discrimination by procuring entities, in line with the WTO GPA (A/80/17, para. 216).


	Green Procurement
	Paras. 216, 218-219 (deferring consideration of climate change mitigation, adaptation and resilience)
	While the Commission declined to take up issues of “green procurement” (environmentally sustainable procurement), a second key issue here is one of consistency with other international texts and ensuring the widest possible use of the Model Law, as noted in the Commission report and Guide to Enactment.

International organizations, notably the World Bank and other multilateral financial institutions, include green procurement as part of their approach to strategic procurement and in procurement for projects they finance. 





The WTO has issued catalogues of green public procurement-related provisions at the international level and among GPA parties.



While the Model Law has effective enabling provisions for green procurement, commentators including the present authors have noted that the considerable flexibility in the Model Law in this regard is insufficiently understood by users of the text, and the provisions are under-utilized. The Commission may wish to review the Model Law and Guide to ensure that the objectives of the texts are appropriately elucidated and thus the widest possible use of the Model Law.
	Yukins & Nicholas § 4.1 (citing authorities and solutions for green procurement)

Ensure consistent approaches at the global level (A/80/17, para. 216).




World Bank, Implementing Sustainable Procurement 

European Bank for Reconstruction and Development, Procurement Policies and Rules, para. 1.5 (2022)

European Bank for Reconstruction and Development, Environmental and Social Policy, Sec. 7 (2024) 

WTO, Catalogues Covering Green Public Procurement (GPP)-Related Provisions That Certain GPA Parties Have (I) Implemented in Domestic Laws and Policies and (II) Incorporated in International Instruments

Guide to Enactment, Part One, para. 36: “A key concern of UNCITRAL is to allow the widest possible use of the Model Law. In this regard, it has sought to enhance its usefulness by harmonizing the text to the extent possible with other international texts on procurement, so that it can be used by parties to them without major amendment.”


	Suspension and Debarment
	 Para. 217
	The Commission has indicated that it may wish to expand the Model Law and Guide to Enactment on exclusion and debarment – the process, an inherent part of contractor qualification, by which a public purchaser excludes contractors that pose unacceptable performance or reputational risks. In keeping with its focus on transborder trade, the Commission may wish to look to how debarment and exclusion might be addressed optimally in a global economy, among cooperating nations. This means addressing: (1) how exclusion and debarment are done, through established rules that balance rights to transparency and due process with a government’s need to address risk in its public supply chain; (2) who is being excluded or debarred, by ensuring publication of those excluded and potentially assessing beneficial ownership – the linchpins to addressing the risks inherent when unqualified persons exercise corporate control; (3) why an entity was excluded or debarred, which can mean publishing an explanation for debarment as part of a broader sharing of supplier qualification information across borders. As the Secretariat suggested, the Commission also may wish to address whether bidders can be “readmitted through corrective measures or programmes (e.g., self-cleaning).” This is standard practice internationally, as exclusion is commonly viewed as a risk-mitigation measure that can be lifted if the affected supplier can mitigate risks through enhanced corporate controls.

Modern policy is shifting from a punitive approach to a more rehabilitative/risk-based one. In practice, this means authorities are expected to take into account “self cleaning” by the supplier (and connected persons) when deciding whether to exclude.




	Yukins & Nicholas § 4.3 (citing authorities)

Silva, Yukins & Avelar,  A Comparative View of Debarment and Suspension of Contractors in Brazil and in the USA, 66 Admin. & Constit. L. Rev. 61 (Brazil 2016), 

Yukins & Kania, Suspension and Debarment in the U.S. Government: Comparative Lessons for the EU’s Next Steps in Procurement,19-2 UrT 47 (2019) (Swedish procurement journal)

World Bank, Global Suspension & Debarment Directory 2025 (vast majority of jurisdictions surveyed allow mitigation by compliance measures)

OECD, Managing risks in the public procurement of goods, services and infrastructure 22 (2023)
















UK Procurement Act 2023, Sec. 57, which makes it clear that a procuring agency, in weighing exclusion, must assess not only whether the supplier meets one of the mandatory or discretionary grounds for exclusion, but also whether the “circumstances giving rise to the application of the exclusion ground are continuing or likely to occur again.”

UK Government, Competition and Markets Authority, Exclusion and debarment on competition grounds - what suppliers and contractors need to know (2025) 

	Recent Developments in E-procurement
	Para. 217
	Modern e-procurement systems are increasingly supporting transparency and accountability through the use of the Open Contracting Data Standard, such as applied in MTender in Moldova.  In that system, any input by users (procuring entities or suppliers) flows immediately into the central data store and becomes part of the official procurement record without further manual consolidation. 

E-procurement tools are also being used to support strategic objectives, such as anti-corruption/money-laundering initiatives.  Chile’s public procurement agency ChileCompra has introduced beneficial ownership (BO) data into its procurement system to collect, use and publish information on the individuals who own or control participating suppliers.

As regards the procurement of AI, the Commission may wish to consider lessons learned from the procurement of IT projects, the need for new evaluation criteria, enhanced governance, ownership and control of data used to build large language models (LLMs) and of the public sector data used in operating LLMs, and organizational and capacity challenges, among others, to avoid reproducing errors noted in IT procurement such as inappropriate specifications, integration failures, and poor outcomes.
	Yukins, “Open Contracting Around the Globe” (webinar series and in-depth analysis of open contracting principles worldwide)

https://mtendereprocurementsystem.github.io/MTender-Documentation/.




Open Ownership, Beneficial ownership in Chile's public procurement reform








OECD, Governing with Artificial Intelligence:
The State of Play and Way Forward in Core Government Functions (2025)

Jessica Tillipman, How to Procure AI Systems That Respect Rights, GWU Law School Public Law Research Paper No. 2025-37

	Contract Administration and Contract Termination Procedures
	No.
	Ensuring sound contract administration – including fair termination procedures – is essential to robust competition. To that end, the invitation for inputs asked whether this topic should be addressed “by reference to the provisions and related guidance contained in” the UNCITRAL Model Legislative Provisions on Public-Private Partnerships. Those PPP provisions usefully identify terminations for convenience and default. But they are merely a starting point, for they fail to address the prior notice normally required for a termination for default, or the necessary boundaries to a government’s right to terminate for convenience. Without that further detail, the Legislative Guide and Model Legislative Provisions may undermine competition and integrity in more traditional public procurement procedures.
	A/CN.9/1230, paras. 19-22

Yukins & Nicholas § 4.2 (citing authorities)

UNCITRAL Legislative Guide on Public-Private Partnerships, Chapter V, and Model Legislative Provisions on Public-Private Partnerships, such as the termination provisions 50-53.

Yukins, The U.S. Federal Procurement System, supra, at 72-73 (discussing U.S. termination procedures developed from the nineteenth and earlier twentieth centuries)


	Whitelisting & Certification Schemes
	No.
	The secretariat asked for inputs regarding the use of “whitelisting” (listing preapproved qualified suppliers) or certification schemes. 

The Working Group engaged in the prior reform of the Model Law did not embrace “supplier lists” precisely because with framework agreements – a cornerstone of the 2011 law -- “more of the process is completed” during contracting.

In other words, the framework agreements that are a hallmark of the current model law allow procuring entities to move beyond merely “whitelisting” suppliers, to establish framework agreements which allow governments to assess supplier qualification, technical capabilities and price in a much more thorough manner, while raising fewer barriers to competition. 

Certification also raises competition concerns; to address those, as the current Guide to Enactment notes at paragraph 106, to avoid anti-competitive effects a procurement regime “should ensure the recognition of foreign certificates and associated authentication and security requirements.” 


Suppliers’  lists with appropriate safeguards (transparency, objective criteria, accessibility) can provide better traceability and accountability than opaque and informal approaches in procurement methods involving direct solicitation.

Linked to Recent Developments in E-procurement (above): not all forms of e-catalogues in common use can be operated under the Model Law’s provisions on framework agreements, as they may be classified as suppliers’  lists and as the Model Law’s provisions on framework agreements prohibit spontaneous updates of standing offers.

We recommend expanding the Guide to Enactment’s treatment of both whitelisting/suppliers’ lists and certification, based upon a review of international best practices.
	



 A/CN.9/553, n.7 (2004).
















Yukins & Nicholas § 4.1 (“eco-labels” are used to certify “green” products and may be discriminatory)

Asian Development Bank, e-Government Procurement Handbook 32 (2013) (“use of a closed supplier list [may] create[e] the perception of unfair competition and create[e] opportunities for corruption or collusion”)

The current Guide to Enactment notes: “Direct solicitation . . . involves risks of abuse in that the identification of the market and hence of the suppliers and contractors to be invited to participate in procurement proceedings involves assessments that are essentially subjective. It is also at risk of abuse to favour one or more suppliers or contractors, or to restrict competition’ (Guide, Section II, Commentary on Chapter IV procurement methods; Enactment: policy considerations, para. 3)

	Non-Price Criteria to Advance Efficiency, Integrity and Strategic Procurement
	No.
	The use of non-price criteria has revolutionized public procurement over the last century. By looking to “value-for-money” (or “best value”) and weighing both price and quality, procuring entities have been able to match emerging technologies with governments’ unique requirements and resources. The secretariat looked further and asked whether, and how, “non-price criteria may allow States to pursue their socio-economic policies (e.g., procuring from and supporting domestic micro, small and medium-sized enterprises (MSMEs)),” and whether a “detailed list of non-price criteria is usually found in procurement legislation” or regulations. This is fully consistent with Article 2 of the current law, and paragraphs 18-22 of the Guide to Enactment, which noted that socioeconomic criteria can be used but only if they are clearly described in existing law. The Commission may wish to call for the development of separate guidance, based on international best practices, on how strategic goals can be met through non-price criteria. 
	Yukins, The U.S. Federal Procurement System:
An Introduction, 27 UrT 69 (2017) (best value competitive awards improve efficiency, integrity and strategic procurement)

	Review Procedures and Dispute Resolution Methods in Public Procurement, Including Alternative Dispute Resolution (ADR)
	No.
	The secretariat suggested an examination of the current law’s “review procedures and dispute resolution methods,” including the “use of alternative dispute resolution (ADR) in public procurement.” The Commission may wish:

(1) To assess the current law’s Chapter VIII (Challenge Proceedings) against the Methodology for Assessment of Procurement Systems (MAPS), an OECD-supported assessment methodology which under Indicator 13 applies detailed criteria – many of which (such as limitations on fees) go beyond the Model Law --  to assess remedies systems. The MAPS approach, which fully matured only after the current Model Law, could help identify gaps in the current law.

(2) To explore where Alternative Dispute Resolution (ADR) has been used successfully for bid challenges. Indicator 13 of the MAPS assessment looks to whether bid appeals decisions are published, and whether those decisions are binding on the parties and can guide future procurement decisions. The Commission may choose to call for a study of international practice in this regard, and whether experience shows that ADR can be used in remedies proceedings to produce public arbitral decisions which guide future procurements. The Commission’s experience in Investor-State Dispute Reform, the policy solutions in its texts on Transparency in Treaty-Based Investor-State Arbitration and the policy discussions on how arbitral tribunals take (or do not take) issues of public policy into account could provide useful benchmarks for consideration. 
	Nash, Cibinic, Yukins & Castellano, Formation of Government Contracts, Ch. 16.XV (5th ed. 2023) (comparative assessment of review procedures worldwide).

	Facilitating Micro, Small and Medium-Sized Enterprises (MSME) Participation
	No. 
	Making public procurement systems more accessible, proportional and MSME-friendly requires a nuanced approach, as data indicate that (a) SMEs constitute 95-99% of all businesses in many countries, and (b) that medium-sized companies are not disproportionately disfavoured in public procurement.  The Commission may therefore wish to consider tools targeted at micro and small enterprises specifically.  
	A/CN.9/1230, para. 16.

Yukins, Opening Online Marketplaces to Government Micro-Purchases (June 30, 2020) (webinar and resources on efforts to open online purchasing for government procurement)

European Union, A ‘small business act’ for European SMEs (facilitation measures)

Nicholas C, Fruhmann M (2014), "Small and medium-sized enterprises policies in public procurement: Time for a rethink?" Journal of Public Procurement, Vol. 14 No. 3 pp. 328–360, doi: https://doi.org/10.1108/JOPP-14-03-2014-B002







ABA Model Procurement Code – Parallel Reform Initiative
We note that Professor Yukins serves as the Academic Advisor to the ongoing reform of the American Bar Association’s Model Procurement Law for State and Local Government (MPC), which was last revised in 2000. That reform initiative in many ways parallels the current UNCITRAL efforts – in fact, the MPC revision draws regularly on lessons learned from the 2011 UNCITRAL model law. We recommend that the UNCITRAL secretariat engage with the ABA and the Partners for Public Good (the non-governmental organization coordinating the MPC reform) as reform of the UNCITRAL model procurement law moves forward.
Conclusion
Thank you for this opportunity to respond to the referenced request for inputs, and again please feel free to contact us if we can be of further assistance.

Very truly yours,
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