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Abstract: This contribution proposes disruptive reforms to EU public procurement rules aimed at providing deep digital transformation of the public procurement cycle, from award to contract execution, involving digital, interoperable platforms and AI-assisted systems, as well as the integration of Virtual Company Dossiers and the  forthcoming European Business Wallet to provide an evolved real time evaluation of suppliers that wish to access the procurement market. Such digital evolution would facilitate participation also of SMEs taking into account also the competition in the award and the coherence and competition safeguards also during the execution phase, ensuring transparency and accountability and aligning promised and delivered outcomes of procurement in pursuit of the final goal of public interest. The evolution towards collaborative procurement platforms might foster innovation and social goals, modernise public procurement processes, reinforce ‘digital trust’, and achieve a fairer and more effective public spending. These innovations, linked to a possible harmonised 28th legal regime for EU innovative suppliers, might provide access to a joint procurement platform for innovation that would reduce existing inefficiencies and promote cross-border participation.
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1. [bookmark: _Hlk199502022]Proposal for the new EU provisions on public procurement and public contracts
With the future revision of Public Procurement Directives up for discussion, the following proposals should be considered[footnoteRef:1]: [1:  See the contribution from the University of Turin research group (coordinator Prof. Racca) in response to the consultations launched by the European Commission on revising the Public Procurement Directives (ref. Ares(2024)8928678; feedback reference no. F3525461), and in response to the proposal for a Regulation establishing the European Business Wallet (Ref. Ares(2025)3928207; Feedback reference no. F3565847).] 

- new EU provisions for a set of mandatory rules to reduce the legal and administrative barriers resulting from the 27 different implementations, and other provisions to be implemented according to National choices; 
- the introduction of a European 28th legal regime providing a common set of rules for SMEs and innovative companies and related EU compliant platform for public procurement of innovation[footnoteRef:2] (or the platform for the procurement of the EU Institutions); [2:  European Commission, ‘Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions: The EU Startup and Scaleup Strategy – Choose Europe to Start and Scale’, COM(2025) 270 final, 28 May 2025.] 

- the extension of European provisions to cover contract execution and management, in order to check the final outcome of the contract (public spending) throughout all the procurement cycle, at least in the main phases, including e-invoice and payment, through digital instruments, also adopting the Building Information Modeling approach (at least for work procurement);
- the evolution of the European Single Procurement Document (ESPD) into a Virtual Company Dossier, to be integrated within the forthcoming “European Business Wallet” (according to the EU Commission proposal)[footnoteRef:3] for economic operators and suppliers. Such a system, updated in real time through interoperable public databases (that collect information at a national level), could both assess the absence of exclusion grounds and a number of standardized qualification criteria. Contracting authorities could then define the levels they require, in accordance with the proportionality principle, based on this digital preliminary evaluation (a “green light” should be provided, or “yellow” if self-cleaning is needed); [3:  European Commission, The EU Startup and Scaleup Strategy, 5; already mentioned in the Regulation (EU) No. 2024/1183 of 11 April 2024, amending Regulation (EU) No 910/2014 as regards establishing the European Digital Identity Framework (EIDAS 2).] 

- different set of rules for work procurement should be provided, due to the need of connection among e-procurement platforms and the dataset related to the Building Information Modeling, in order to adapt to the specific sector (e.g. also specific set of provisions and platforms should be provided for healthcare, energy, security, social and third-sector procurement, etc.);
- the adoption and development of public e-commerce platforms at national level but interoperable cross-border, to provide the possibility to have an ‘Amazon like’ experience for public buyers, supporting framework agreements or dynamic purchasing systems on the relevant subject matter and the related logistics;
- the implementation of similar platforms with simplified and streamlined tender requirements and fast-track procedures also for innovative SMEs and start-ups and for below threshold contracts (thus out of the scope of the next reform).[footnoteRef:4] [4:  This is also specified in the context of the future establishment of a ‘European Innovation Act’, which is expected to promote regulatory sandboxes and enable innovators to develop and trial innovative projects. This new framework will, in particular, contain “a common legal definition and basic principles regarding the establishment of regulatory sandboxes, including cross-border or place-based regulatory sandboxes, while ensuring sector specific needs”. See European Commission, The EU Startup and Scaleup Strategy, 5.] 



2. [bookmark: _Hlk199502034]From current lack of participation to increased competitiveness in the procurement market
Lack of competition in the procurement market has been identified as a key challenge by the European Court of Auditors, with recent reports indicating a growing trend of concentration among major economic operators to the detriment of SMEs and innovative start-ups, highlighting insufficient action by Member States to address such barriers to competitive tendering.[footnoteRef:5]  [5:  As noted by the European Court of Auditors, market concentration in the EU public procurement sector has resulted in significantly reduced competition, with “few activities used by Member States to address obstacles”. Between 2011 and 2021, the average number of participants per tender declined from six to three, and 42% of contracts were awarded through direct awards, often following a single bid. The Court further emphasised that the frequent use of direct awards, which should remain exceptional, has further limited competition. European Court of Auditors, Special report 28/2023: Public procurement in the EU – Less competition for contracts awarded for works, goods and services in the 10 years up to 2021 (Publications Office of the European Union 2023) 42. ] 

Public procurement procedures have become lengthier and more bureaucratic, making them less attractive compared to private procurement, and high administrative costs and requirements penalise SMEs, in particular.[footnoteRef:6] Current regulations do not adequately incentivise competition or consider strategic aspects such as innovation, environmental and social sustainability (and effective digital transformation). The scarcity of reliable data hinders the effective monitoring of procedures to prevent the risk of maladministration and corruption, which undermines competitiveness of the market.[footnoteRef:7] [6:  See: Laurence Folliot-Lalliot, ‘Digital Transformation for SMEs’ (intervention at the International Conference Public Contracts and Digital Transformation: EU and American Evolutions, University of Turin, 28 March 2025), organised in collaboration with the Ius Publicum Network Review, the International Network Public Contracts in Legal Globalisation, and George Washington University Law School.]  [7:  See Sope Williams, ‘Fighting Corruption with AI and Digital Tools’ (intervention at the International Conference Public Contracts and Digital Transformation: EU and American Evolutions, University of Turin, 28 March 2025), organised in collaboration with the Ius Publicum Network Review, the International Network Public Contracts in Legal Globalisation, and George Washington University Law School; see also Gabriella M Racca and Christopher R Yukins, ‘Emergency Procurement and Corruption’ in Sope Williams and Jessica Tillipman (eds), Routledge Handbook of Public Procurement Corruption (Routledge, London 2024) 76 ff.] 

To overcome competition barriers and foster broader participation by SMEs and innovative start-ups, the EU Commission has highlighted key reforms, such as the establishment of a 28th EU regime for innovative companies, the development of the European Business Wallet, and the adoption of a European Innovation Act. All these measures should be integrated into the forthcoming reform of the Public Procurement Directives, with the aim of fostering innovation and making procurement rules less risk-averse and more accessible to innovative SMEs.[footnoteRef:8]  [8:  European Commission, The EU Startup and Scaleup Strategy, 5.] 

To address and overcome the legal and administrative fragmentation, promote competition and open the Single Market, the next European procurement provisions might contain clearly defined mandatory rules (directly applicable) and some provisions to be implemented by the different Member States. 
Indeed, in recent years, experience has demonstrated the need to minimise differences between the 27 national transpositions of the Public Procurement Directives, as these have created legal barriers to the opening of the procurement market; hence the possible idea also of a 28th legal regime for innovative procurement, alongside the EU Commission’s proposal of a 28th legal regime for innovative companies (and possibly also for the EU Institutions, instead of the Financial Regulation). A specific platform might be provided for quick and transparent joint procurement based on this common regime. Digital transformation is a key enabler of this broader set of reforms with the aim of enhancing also the EU’s technological competitiveness. 
Further deployment of digital instruments and interoperable platforms will simplify access and participation in the procurement market. To this purpose, a strategic proposal is to enhance the ESPD 4.0 with the Virtual Company Dossier or with the EU digital Business Wallet, the “electronic identification” for legal person which should provide a harmonised digital identification enabling authentication and sharing of data, to access public and private services securely[footnoteRef:9]. [9:  See Recital 7, Regulation (EU) 2024/1183, (eIDAS 2), cit. See the Call for evidence - Ares(2025)3928207, European Business Wallet, and the response by the University of Turin research group (Feedback reference no. F3565847).] 

In the context of public procurement, the progressive implementation of the Business Wallet for economic operators may enhance the efficiency of cross-border transactions, reduce administrative burdens, and foster greater trust in the digital single market. In the e-procurement system, the Business Wallet should be integrated with the Virtual Company Dossier (VCD), resulting from the necessary digital evolution of the European Single Procurement Document 4.0., overcoming the need of self-certification and the subsequent checks, according to EU or national choices (in Italy still quite complex with the 2.0 ESPD model). Digital tools, including AI, could streamline qualification grounds as well as tender requirements and enable also fast-track procedures for low value and R&D and innovation procurement, while ensuring oversight and flagging potential distortions during deployment and execution phases.
Moreover, despite EU rules encouraging the consideration of non-price factors, such as environmental and social clauses, a large number of contracts are still awarded based solely on price, due in part to the lack of binding sustainability obligations and the plurality of national practices.[footnoteRef:10] These criticalities clearly emerged in the responses to the Call for evidence on the reform of the procurement directives, as public entities viewed the current legislation (56%) as effectively promoting green and sustainable procurement, whereas a smaller and less convinced proportion of companies and economic operators agreed (46%).[footnoteRef:11]  [10:  See OECD, Harnessing Public Procurement for the Green Transition – Good Practices in OECD Countries (OECD Publishing, Paris 2024) https://doi.org/10.1787/e551f448-en accessed 15 June 2025.]  [11:  European Commission, Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs, Factual Summary Report on the Public Consultation on Evaluation of the Public Procurement Directives, Ref Ares(2025)3894320, 14 May 2025.] 

Digital tools, such as interoperable e-procurement systems and AI-assisted evaluation mechanisms, may support contracting authorities in the effective and consistent application of green and social criteria, such as eco-labels or life-cycle costing, by enabling objective assessment of environmental impacts, and facilitating compliance with the EU climate objectives. Furthermore, establishing a 28th legal regime for innovative companies could introduce harmonised requirements, including environmental and social criteria which could be verified more efficiently by contracting authorities using targeted digital tools (a “green light” provided by interoperable platforms).
Digital transformation could also overcome the problem of single tendering, which rate is constantly increasing (where in some countries, nearly one-third of contracts exceeding EU thresholds receive only one or no bids)[footnoteRef:12]. Single tendering can lead to higher prices, as data shows that contracts with only one tender tend to cost almost 10% more, which is always to the detriment of the contracting entity, which must bear the additional costs.[footnoteRef:13] Several legal and structural factors contribute to these challenges, including overly complex regulatory frameworks, insufficient advertising periods for tenders and extensive use of negotiated procedures without prior publication, as pointed out by the EU Court of Auditors.[footnoteRef:14]  [12:  E.g. in Hungary, where A “Single Bid Reporting Tool” and the Public Procurement Performance Measurement Framework were created to monitor and reduce single bids. See OECD, Improving Competitive Practices in Hungary’s Public Procurement: Reducing Single-Bids and Enhancing Supplier Participation, OECD Public Governance Reviews (OECD Publishing, Paris 2024) https://doi.org/10.1787/5d1c1ec1-en accessed 15 June 2025.]  [13:  For instance, in Slovenia, single-bid procedures accounted for 51% of all procurement cases in 2022, up from 44% in 2021, as evidenced by the OECD. See OECD, Maximising the Benefits of Effective Competition in Public Procurement in Slovenia, OECD Public Governance Reviews (OECD Publishing, Paris 2025) https://doi.org/10.1787/c1e5d31f-en accessed 15 June 2025.]  [14:  As highlighted by the European Court of Auditors, single bidding remains one of the main challenges to competition in public procurement, as also acknowledged in the replies of the European Commission. See European Court of Auditors, Special Report No 28/2023: Public Procurement in the EU. Less Competition for Contracts Awarded for Works, Goods and Services in the 10 Years up to 2021, 38, and the Replies of the Commission (Publications Office of the European Union 2023).] 

Moreover, high market concentration and the risk of collusion further undermine competitive procurement, particularly in critical sectors characterised by a limited number of suppliers, such as healthcare, where the acquisition of highly specialized pharmaceuticals and medical devices is often constrained by a limited pool of suppliers, potentially restricting market access and distorting competitive dynamics.[footnoteRef:15] [15:  The medical, IT, and construction sectors are among those most affected by high single-bid rates, as evidenced by the OECD. OECD, Improving competitive practices in Hungary’s public procurement. Reducing single-bids and enhancing supplier participation, 26 ff. See also European Commission, Proposal for a Regulation of the European Parliament and of the Council laying a framework for strengthening the availability and security of supply of critical medicinal products as well as the availability of, and accessibility of, medicinal products of common interest, and amending Regulation (EU) 2024/795, COM(2025) 102 final, 2025/102 (COD), Strasbourg, 11 March 2025. See Gabriella M Racca, ‘Digital Transformation in Healthcare Procurement’ (2023) 23(2) HealthManagement.org – Medical Devices and AI Regulations 98 ff.] 

Therefore, future reforms should focus on increasing market engagement, promoting greater participation of innovative SMEs. Procurement processes should be streamlined through digital transformation and integration of e-procurement systems to mitigate distortions through digital monitoring.[footnoteRef:16] The upcoming revision of the European directives on public procurement should address the issues highlighted by the European Court of Auditors and define a comprehensive strategy to promote fairer and more effective competition, modernising and simplifying the rules, facilitating access for start-ups and innovators, strengthening transparency and monitoring of public procurement data.[footnoteRef:17]  [16:  See also: European Commission, Directorate-General for Regional and Urban Policy, Central European University, and the Government Transparency Institute, Single bidding and noncompetitive tendering procedures in EU Co-funded Projects, Report by Mihály Fazekas, (Publications Office of the European Union 2019) https://data.europa.eu/doi/10.2776/751156 accessed 15 June 2025.]  [17:  Paulo Magina, ‘AI in Procurement for Integrity and Efficiency’ (intervention at the International Conference Public Contracts and Digital Transformation: EU and American Evolutions, University of Turin, 28 March 2025), organised in collaboration with the Ius Publicum Network Review, the International Network Public Contracts in Legal Globalisation, and George Washington University Law School.] 

Specifically, it is important to consolidate data into accessible, and structured platforms, which would facilitate data collection and in-depth analysis. Thus, data might provide market analysis and predictions of the economic operators interested and more suitable to perform a specific contract. 

2. [bookmark: _Hlk199502045]Digitalisation and competition: the possible digital reform
Future provisions on European public procurement should therefore address the identified issues regarding the low level of participation and competition in the European public procurement market, despite the existence of common rules for decades.[footnoteRef:18] Many barriers to the opening of the Single Market are still there and the digital transformation should help their overcoming. Indeed, also the European Commission has reaffirmed its commitment through a significant digital transformation to increase competition and transparency in the procurement sector.[footnoteRef:19] [18:  European Court of Auditors, Special Report No 28/2023: Public Procurement in the EU. Less Competition for Contracts Awarded for Works, Goods and Services in the 10 Years up to 2021, 5.]  [19:  European Commission, Replies of the European Commission to the Special Report No 28/2023: Public Procurement in the EU. Less Competition for Contracts Awarded for Works, Goods and Services in the 10 Years up to 2021 (28 November 2023).] 

E-procurement platforms, with e-forms, should support the entire digital procurement lifecycle to guarantee a fair competition, not only in the award phase, but also in the contract execution.[footnoteRef:20] As recognized by the Court of Justice of the European Union, and in the recent EU Commission strategy for innovative SMEs, this would facilitate the participation also of the smallest economic operators.[footnoteRef:21] Taking into account the entire procurement cycle would facilitate monitoring the effective outcome of public spending for the benefit of citizens and dealing with e-invoice and payment could help to overcome the lack of knowledge for the economic operators of this phase. This is one of the reasons for the absence of cross-border participation in the procurement market.  [20:  Gabriella M Racca, ‘Digital Transformation for an Effective E-Procurement’, in Carina Risvig Hamer, Marta Andhov, Erik Bertelsen and Roberto Caranta (eds), Into the Northern Light. In memory of Steen Treumer, (Ex Tuto Publishing, Copenhagen 2022) 215 ff (article awarded the TED Ambassador Award 2023); Anna Corrado, Elena Griglio and Gabriella M Racca (eds), La Digitalizzazione dei Contratti Pubblici. Manuale delle nuove procedure telematiche – Piattaforme, fiducia e innovazione (Dike Giuridica, Naples 2025).]  [21:  Recent CJEU case law also highlights several competition-related issues in public procurement, progressively limiting the scope of mandatory public disclosure of procurement and beneficial ownership data, as evidenced in two relevant cases (C-54/21, Antea Polska and the joined cases C-37/20 & C-601/20, Luxembourg Business Registers). In Antea Polska, the CJEU emphasized that transparency, which serves the “principle of good administration” (points 50, 64, 66, and 76 of the ruling), must support procurement integrity without harming competition. See: EU Court of Justice, Judgment of the Court, fourth chamber, 17 November 2022, Case C‑54/21, Antea Polska S.A., Pectore-Eco sp. z o.o., Instytut Ochrony Środowiska – Państwowy lnstytut Badawczy. Similarly, though not directly related to the procurement sector, in the Luxembourg Business Registers case the Court invalidated provisions of the Anti-Money Laundering Directive that mandated unrestricted public access to beneficial ownership data, finding them incompatible with the EU Charter of Fundamental Rights—particularly Articles 7 and 8, which guarantee the rights to privacy and data protection. While the Court acknowledged the directive’s objective of combating money laundering, it found the interference excessive and not strictly necessary, concluding that the provisions failed to adequately balance public transparency with fundamental rights. See: EU Court of Justice, Judgment of the Court, Grand Chamber, 22 November 2022, Joined Cases C‑37/20 and C‑601/20, WM, Sovim SA v. Luxembourg Business Registers. See: European Commission, The EU Startup and Scaleup Strategy, 5.] 

The updated Tender Electronic Daily (TED) database might become the reference point for European public demand (Public Procurement Data Space). It is envisaged that the national e-senders identified by the Member States (e.g., for Italy, ANAC’s National Public Contracts Database) will send contract e-notices to the TED through structured native digital documents (e-forms), for contracts above the European threshold (as is already the case) but also, potentially, for contracts below the threshold.
This evolution may enhance the creation of the European Procurement Data Space[footnoteRef:22], as part of the wider European Data Space, reinforced by native digital documents[footnoteRef:23] which can provide fluxes of data,  representing a privileged perspective for monitoring the internal market and the public resources spending by means of artificial intelligence tools, also to provide market analysis and foster the participation of SMEs.[footnoteRef:24]  [22:  Chaire de droit des contrats publics, Digitalisation de la commande publique (Université Jean Moulin Lyon 3) https://chairedcp.univ-lyon3.fr/rapport-digitalisation-de-la-commande-publique accessed 15 June 2025.]  [23:  European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions: A European Strategy for Data, COM(2020) 66 final, 19 February 2020.]  [24:  European Commission, Communication of 16 March 2023, Public Procurement: A data space to improve public spending, boost data-driven policy-making and improve access to tenders for SMEs, 2023/C 98 I/01.] 

The entire digital public procurement procedure on interoperable platforms will include e-notification (i.e. the electronic publication of tender notices), e-access (i.e. electronic access to public procurement documents), e-submission (i.e. the submission of tenders in electronic format), with the provision of the personal identification codes necessary to operate on the relevant electronic platform. The recalled evolution of Virtual Company dossiers into Business Wallets updated in real time would quickly provide the necessary knowledge of the capacity and qualification of economic operators (green hook to relevant data).
 As the European Commission has highlighted, the efforts to fight fraud and corruption would employ AI-driven semantic analysis, machine learning and data mining of structured electronic invoices, with the aim of improving monitoring and accuracy. Data from electronic invoices could be used also as the most accurate dataset regarding business transactions, thus reducing administrative burdens. Additionally, (blockchain-enabled) e-invoice financing could effectively address the risk of duplicate invoice financing across borders by creating a unique digital fingerprint for each invoice.[footnoteRef:25] Moreover, the evolution of the e-Certis IT system should permit to effectively not to share certificates and attestations, but possibly the data on the most frequently requested qualification grounds. In a future perspective, this might be overcome by the complete and interoperable set of data of the VCD or the Digital Business Wallet for each economic operator. [25:  European Commission, Report on the effects of Directive 2014/55/EU on the Internal Market and on the uptake of electronic invoicing in public procurement, COM(2024) 72 final, 19 February 2024.] 

The European Single Procurement Document (ESPD) should strategically evolve from a self-certification to an automatic check of the fulfilment of requirements with native digital data that give a green light to the economic operator through interoperable databases, without asking or sending certificates. This would guarantee an effective digital economic operators’ qualification to overcome the current “paper-based” or “pdf certificate based” approach and manual verifications by public officials.[footnoteRef:26]  [26:  European Commission, Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs, Interoperability in End-to-End eProcurement (Publications Office of the European Union 2020) https://data.europa.eu/doi/10.2873/991386 accessed 15 June 2025. See also Anna Corrado, Elena Griglio and Gabriella M Racca (eds), La Digitalizzazione dei Contratti Pubblici. Manuale delle nuove procedure telematiche – Piattaforme, fiducia e innovazione (Dike Giuridica, Naples 2025).] 

The upcoming reform on public procurement should therefore synergise with the evolution of the Virtual Company Dossier of the economic operators, in line with the EU Commission’s proposal for a “European Business Wallet”[footnoteRef:27], aiming at facilitating the exchange of information relating to legal persons in different EU countries.  [27:  European Commission, The EU Startup and Scaleup Strategy, 5.] 

From this perspective, the new procurement provisions should integrate verified data and credentials of economic operators to enable and facilitate their qualification and the exclusion (whenever a self-cleaning would not be possible). The information exchange and data re-use will open up the prospect of exploiting risk management strategies in procurement, overcoming the mere formalisms of the current systems of self-certification and control of enterprises capacity (the ultimate beneficiary, the effective capacity and integrity) for an effective competition and transparent evaluation.[footnoteRef:28] [28:  OECD, Managing Risks in the Public Procurement of Goods, Services and Infrastructure, OECD Public Governance Policy Papers No 33 (OECD Publishing, Paris 2023) https://doi.org/10.1787/45667d2f-en accessed 15 June 2025.] 


3. [bookmark: _Hlk199502056]Fostering collaborative procurement and innovation through digital platforms
[bookmark: _Hlk192254562]The future reform of procurement should aim to develop and promote a system of interoperable EU-compliant national platforms, managed by Central Purchasing Bodies or other qualified contracting authorities.[footnoteRef:29] Such a system could facilitate the effective opening of the Single Market by enabling the development of public e-commerce platforms, possibly specialized (or with specific market analysis) in different sectors (e.g. healthcare and social services, energy, technology), based on transparent market analysis and networks of qualified and reliable suppliers.  [29:  Gabriella M Racca, ‘Central Purchasing Bodies in Italy: Reluctance and Challenges’ in Carina Risvig Hamer and Mario Comba (eds), Centralising Public Procurement (Edward Elgar Publishing, Cheltenham 2021) 220 ff.] 

The development of specialised platforms at EU level could promote the use of specific model contracts or standard contractual clauses for specific sectors, such as healthcare, with special provisions for the implementation of cross-border cooperation, among qualified contracting authorities, as well as through collaborative and digital models. This can also take the form of specific ‘alliances’ (such as the Big Buyers’ Initiative of the EU Commission) developed for specific cross-border cooperation[footnoteRef:30] and innovation procurement in specific sectors.[footnoteRef:31] Such platforms may also operate as ‘Communities of practice’, providing best or next practices to foster innovation. Such advanced forms of digital cooperation could enable supply chains in strategic sectors, such as medical devices or essential medicines, to overcome current fragmentation and evolve towards collaborative models ensuring the traceability of production chains from the manufacture to final distribution.[footnoteRef:32] [30:  Gabriella M Racca and Christopher R Yukins (eds), Joint Public Procurement and Innovation: Lessons Across Borders (Droit Administratif / Administrative Law Collection, dir Jean-Bernard Auby, Bruylant, Brussels 2019).]  [31:  Gabriella M Racca and Silvia Ponzio, ‘Next Challenges for the EU Public Procurement Reform: Digitalisation and Cooperation’ (2024) 2 Ius Publicum Network Review; Gabriella M Racca, ‘La digitalizzazione necessaria dei contratti pubblici: per un’Amazon pubblica’ (2021) 45(4) DPCE online 4669–4706; Olivier Giannoni, ‘Faut-il «amazonifier» la commande publique ?’ (2022) AJDA 26. One example is the establishment of the Critical Medicines Alliance in January 2024, which brings together over 300 public bodies, private organisations, and representatives of the pharmaceutical industry, with the aim of identifying vulnerabilities and defining strategic interventions to reduce the risk of shortages in the supply chain of essential medicines.
See Critical Medicines Alliance, Strategic Report (28 February 2025) https://health.ec.europa.eu/document/download/3da9dfc0-c5e0-4583-a0f1-1652c7c18c3c_en?filename=hera_cma_strat-report_en.pdf accessed 15 June 2025.]  [32:  See European Commission, European Commission, Proposal for a Regulation of the European Parliament and of the Council laying a framework for strengthening the availability and security of supply of critical medicinal products as well as the availability of, and accessibility of, medicinal products of common interest, and amending Regulation (EU) 2024/795, which emphasises the need to establish a harmonised framework to enhance the security of supply and availability of critical medicinal products, in response to the vulnerabilities exposed by the pandemic and the evolving geopolitical context.] 

These platforms could be shared with other interested contracting authorities through framework agreements or dynamic purchasing systems, awarded by national or local Central Purchasing Bodies according to the relevant market. The activities might thus be fully traceable inside the different platforms, and the choice for the buyers might be wider. The suppliers, especially SMEs, will greatly benefit from such a system to enter directly in any platform providing business opportunities (through a shared model of qualification) for the benefit of the EU citizens. 

4. [bookmark: _Hlk199502072]Digital transformation for fair competition in the entire procurement cycle 
Forthcoming reform of EU directives should cover not only the award phase, but also the execution of public contracts, the transition to effective e-procurement, and the completion of the EU e-invoicing system. The US pragmatic experience requires to consider the whole procurement process to prove the effective outcome of the contract, giving much less attention to the selection rather than to the execution (not even awarding damages for the violation during the awarding phase)[footnoteRef:33]. This would enable the digital monitoring of the outcome of public spending and effectively implement the principle of competition throughout the entire lifecycle of the public contract. Thus, it would also allow the direct acquisition of information on the promptness, quality of execution and the coherence with the e-award and the subsequent contract, for an effective qualification for further procurements. Reputation might be more effectively evaluated. This approach is also in line with the evolution of the CJEU case law, which has highlighted that bidders, including unsuccessful ones, have a “right to fairness and competition” under mandatory European and national rules, including during the execution phase.[footnoteRef:34] [33:  Gabriella M Racca and Christopher R Yukins, ‘Introduction. The Promise and Perils of Innovation in Cross-Border Procurement’, in Gabriella M Racca and Christopher R Yukins (eds), Joint Public Procurement and Innovation: Lessons Across Borders (Droit Administratif / Administrative Law Collection, dir Jean-Bernard Auby, Bruylant, Brussels 2019), 1 ff.]  [34:  CJEU, 19 June 2008, Pressetext Nachrichtenagentur GmbH v Republik Österreich in Case C-454/06, ECR I-4401.] 

The execution phase of the public procurement cycle is normally considered outside the scope of the procurement Directives. The award phase has been considered as the most relevant phase for the application of the EU principles, with regard to the principle of competition among economic operators. Until now, Member States have considered as sufficient intervention to deal with the award phase to ensure non-discrimination, transparency and the opening of the EU procurement market. Because of the choice to focus EU intervention on the award phase, the execution phase of the procurement is left to the national choices of Member States and only material changes have been addressed, otherwise it is considered as an award without notice.
As recognized, a public contract must pursue the public interest throughout its entire cycle and requires that the performance respects certain quality standards, as promised in the award and specified in the subsequent contract, in pursuit of the public interest of citizens[footnoteRef:35]. Therefore, it is a matter of public interest to know how the public contract is executed, and it is the reason why it cannot be considered a purely private issue between the two parties to the contract and transparency is required, for example, in Italy, throughout all the execution phase[footnoteRef:36]. It seems clear that if the public contract were a normal private contract, after the award, it could be modified by mutual agreement, as is commonly the case in private law. However, the European Court of Justice before, and the Directive after, have clearly limited such possibility, primarily in the interest of unsuccessful tenderers in respect of the competitive selection outcome (material changes are limited). [35:  G. M. Racca, Roberto Cavallo Perin and Gian L Albano, ‘Competition in the execution phase of public procurement’, (2011) 41, 1, Public Contact Law Journal, 89 ff.]  [36:  See: Italian State Council, Plenary Session, No. 10 of 2 April 2020.] 

Therefore, a minimum level of transparency is required, as otherwise suspicion of discrimination, favouritism, unfair arrangements and lack of integrity during the execution of the contract may arise and would possibly discourage the participation and trust in public administrations (fairness of competition in the award should be respected during the execution too).[footnoteRef:37] [37:  European Court of Auditors, Special Report No 28/2023: Public Procurement in the EU. Less Competition for Contracts Awarded for Works, Goods and Services in the 10 Years up to 2021, 5.] 

The role of third parties (economic operators interested in the award of the contract, media, social witness, academia, NGOs, civil society) is of outstanding importance to guarantee the correct award of the contract but also its correct subsequent contract performance (as ‘watchdogs’)[footnoteRef:38]. Their role can greatly vary in different legal systems considering their characteristics and the effectiveness of other monitoring systems on the contract award, management and execution. It depends on many factors and monitoring tasks could be assigned to different subjects and authorities (anti-corruption, antitrust, audit systems, unsuccessful tenderers, media, civil society, and now also digital tools). Nonetheless, the idea that the fairness of the competition during the award procedure cannot be jeopardised after the signing of the contract allowing material amendments is a key issue as it builds trust in any procurement system.[footnoteRef:39]  [38:  Gabriella M Racca, ‘The Role of Third Parties in the Execution of Public Contracts’ in Laurence Folliot-Lalliot and Simone Torricelli (eds), Contrôle et Contentieux des Contrats Publics – Oversight and Remedies in Public Contracts (Bruylant, Brussels 2017) 415 ff.; Gabriella M Racca and Roberto Cavallo Perin, ‘Corruption as a violation of fundamental rights: reputation risk as a deterrent against the lack of loyalty’ in Gabriella M Racca and Christopher R Yukins (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption Concerns in Public Procurement Internationally, 2014, 23 ff.]  [39:  Gabriella M Racca and Christopher R Yukins, ‘Introduction: Steps for Integrity in Public Contracts’ in Gabriella M Racca and Christopher R Yukins (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption Concerns in Public Procurement Internationally, 2014, 2 ff.] 

The Court of Justice of the European Union recognised such principles, considering that material amendments during the execution must be considered ineffective, obviously except in the limited cases provided by the Directives. As well known, material amendments are considered as an award without notice and thus a violation of the principle of transparency, participation and fair competition.[footnoteRef:40] These principles allow the CJEU to examine the performance of an amended procurement (which would otherwise fall outside the EU competence) and declare it ineffective with the aim “to restore competition and to create new business opportunities for those economic operators which have been deprived illegally of their opportunity to compete”.[footnoteRef:41] As a consequence, limits to material amendments are clearly set out in the 2014 EU Directives.[footnoteRef:42] [40:  See Directive 2014/23/EU, Art. 43; Directive 2014/24/EU, Art. 72; Directive 2014/25/EU, Art. 89, according to the previous CJEU case law: CJEU, 19 June 2008, Pressetext Nachrichtenagentur GmbH v Republik Österreich in Case C-454/06, ECR I-4401. The Court maintained that material amendments are those modifications beyond the scope of the awarded contract that tenderers could not have reasonably anticipated at the time of the original award when they joined the competition also in case of a settlement agreement, with both parties agreeing to mutual waivers, designed to bring an end to a dispute the outcome of which is uncertain, which arose from the difficulties encountered in the performance of that contract: CJEU, 7 September 2016, Finn Frogne A/S v Rigspolitiet ved Center for Beredskabskommunikation, in C‑549/14. See Gabriella M Racca and Roberto Cavallo Perin, ‘Material Changes in Contract Management as Symptoms of Corruption: A Comparison between EU and US Procurement Systems’ in Gabriella M Racca and Christopher R Yukins (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption Concerns in Public Procurement Internationally, 2014, 247 ff.]  [41:  Directive 2007/66/EC, recital No. 14.]  [42:  Directive 2014/23/EU, Art. 43; Directive 2014/24/EU, Art. 72; Directive 2014/25/EU, Art. 89. Gabriella M Racca and Roberto Cavallo Perin, ‘Material Amendments of Public Contracts during their Terms: From Violations of Competitions to Symptoms of Corruption’, European Procurement & Public Private Partnership Law Review (2013) No. 4, 279 ff.] 

Any means of monitoring the procurement cycle (mainly digital) and particularly the adequate performance of the contract, not only by the contracting authorities, but also by any ‘third party’, can favour the goal of an effective, timely and good execution of the contract, which is the ultimate goal of any procurement system. 
A very relevant change in the future procurement provisions might be the use, in both the award and execution phases, of digital platforms integrated with the digital modeling approach. This permits monitoring the activities of any member of the framework alliance in any phase through sensors, drones and the integration of data-based approaches at various stages of the procurement process. This will provide transparency, fairness and accountability, thus more participation due to a renewed confidence in the procurement system. 
Competition therefore must be safeguarded until the end of the performance phase so that ‘promised quality’ (as defined in the competitive award) aligns with the ‘delivered quality’.[footnoteRef:43] Thus, implementing the idea that the goal is the prompt execution of public procurement and contracts through digital tools for the benefit of EU citizens and not merely to ensure compliance with the provisions of the award procedure.[footnoteRef:44] [43:  Gabriella M Racca, Roberto Cavallo Perin and Gian Luigi Albano, ‘Competition in the Execution Phase of Public Procurement’, 2011, 89 ff.]  [44:  Gabriella M Racca and Christopher R Yukins (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption Concerns in Public Procurement Internationally, 2014.] 


5. [bookmark: _Hlk200960105]Future perspective of digital and collaborative transformation
The fundamental principles of equality, non-discrimination, transparency and proportionality could therefore be implemented by designing an effective e-procurement system that can digitally monitor the entire public contract lifecycle. In this perspective the interoperable platforms together with the collection of data sets of all the phases the award, execution and payment of contracts would be correct and prompt, based on a reciprocal “digital trust”, which is key to encouraging and fostering participation, especially among SMEs and innovative companies.[footnoteRef:45] The Public Procurement Data Space initiative might be one of the developing points of the reform strategy together with the new Digital Business Wallet to facilitate the evaluation either of exclusion grounds and of qualification grounds, thus favouring direct participation also of SMEs. [45:  Gabriella M Racca, ‘La “fiducia digitale” nei contratti pubblici tra piattaforme e data analysis’ (2023) 2 Istituzioni del Federalismo 357 ff.] 

The specific provisions providing Building Information Modeling especially for works and facility management, might also be applied to services procurement with framework alliances, in which the roles of all stakeholders and subcontractors (that will enter directly in the digital framework) should be defined, along with their respective obligations and incentives for prompt and correct execution.[footnoteRef:46]  It seems necessary to consider alternative models to those traditionally recognised, which have been based on a purely competitive logic, with a consequent reduction of competition observed over the last ten years (notably by the European Court of Auditors). [46:  Article 22, ar. 4, Directive 2014/24/UE: “For public works contracts and design contests, Member States may require the use of specific electronic tools, such as of building information electronic modeling tools or similar. In such cases the contracting authorities shall offer alternative means of access, as provided for in paragraph 5, until such time as those tools become generally available within the meaning of the second sentence of the first subparagraph of paragraph”.] 

Such an evolution towards a collaborative approach in public procurement, with tangible profits for both public and private parties, would allow contracting authorities to establish cooperation agreements (framework alliances) with qualified suppliers (also applying Virtual Company Dossier or possibly the next digital Business Wallet).[footnoteRef:47] Thus ensuring that procurement processes are not only competitive but also efficient, thanks to information modeling (and digital twins). The new European provisions should reconsider a public-private cooperative model capable of responding to collective needs and addressing sustainability and social inclusion objectives. This could be achieved through specific digital and cross-border platforms also for SMEs scale up or third sector operators, that can digitally pursue and control the best approach for any specific sector and scale of public interests. Finally, these deep modifications of the procurement landscape in the next reform process would ultimately reach the goal of efficiency, integrity and opening of the EU markets in the interest and benefit not only for market integration, but mainly for innovation and European social integration. [47:  European Commission, The EU Startup and Scaleup Strategy, 5.] 



